
  

Patent	
  Asser*on	
  En**es:	
  	
  
A	
  Look	
  at	
  the	
  Numbers	
  

	
   	
   	
   Lindsay	
  Leavi+	
  



Patent	
  Asser*on	
  En**es	
  

•  What	
  are	
  PAEs?	
  
– Universi1es?	
  
– Non-­‐Prac1cing	
  En11es	
  (NPEs)?	
  
– Individual	
  Inventors?	
  
– Any	
  company	
  that	
  licenses	
  out	
  technology	
  it	
  doesn’t	
  
use	
  itself?	
  

– FTC	
  defini1on:	
  “Firms	
  whose	
  business	
  model	
  primarily	
  
focuses	
  on	
  purchasing	
  and	
  asser1ng	
  patents.”	
  
•  FTC,	
  The	
  Evolving	
  IP	
  Marketplace:	
  Aligning	
  Patent	
  No1ce	
  and	
  
Remedies	
  with	
  Compe11on,	
  8	
  n.5	
  (March	
  2011)	
  available	
  at	
  
hUp://www.Wc.gov/os/2011/03/110307patentreport.pdf.	
  	
  



“Patent	
  Trolls”	
  



Patent	
  Case	
  Filings	
  and	
  Patent	
  	
  

Source:	
  	
  PricewaterhouseCoopers	
  LLP	
  



New	
  Patent	
  Li*ga*on	
  

Docket	
  Navigator	
  
2014	
  



Top	
  Patent	
  Li*ga*on	
  Forums	
  in	
  2014	
  

Source:	
  Docket	
  Navigator	
  



Top	
  Patent	
  Asser*on	
  En*ty	
  Forums	
  

Source:	
  	
  PriceWaterhouseCoopers	
  LLP	
  



RPX:	
  Total	
  NPE	
  and	
  Opera*ng	
  
Company	
  Cases	
  Filed	
  

www.rpxcorp.com/2015/01/09/2014-­‐npe-­‐li1ga1on-­‐new-­‐and-­‐smaller-­‐targets-­‐2/	
  



Unpacking	
  Patent	
  Asser*on	
  En**es	
  

•  Christopher	
  A.	
  Cotropia,	
  Jay	
  P.	
  Kesan	
  &	
  David	
  L.	
  Schwartz,	
  
Unpacking	
  Patent	
  Asser3on	
  En33es	
  (PAEs),	
  99	
  MINN.	
  L.	
  REV.	
  
649	
  (2014).	
  

•  hUp://www.npedata.com	
  

•  “[N]o	
  explosion	
  in	
  NPE	
  li1ga1on	
  between	
  2010	
  and	
  2012.”	
  	
  

•  2010:	
  2,520	
  patent	
  infringement	
  lawsuits	
  

•  2012:	
  5,185	
  patent	
  infringement	
  lawsuits	
  



Patent	
  Holder	
  Classifica*ons	
  

•  University	
  

•  Individual	
  Inventor	
  
•  Large	
  Patent	
  
Aggregator	
  

•  Failed	
  Opera1ng	
  or	
  
Start-­‐Up	
  Company	
  

•  Patent	
  Holding	
  
Company	
  

•  Opera1ng	
  Company	
  

•  IP	
  Holding	
  Company	
  

•  Technology	
  
Development	
  
Company	
  



Classifica*on	
  of	
  Patent	
  Holders	
  



Number	
  of	
  Defendants	
  by	
  Type	
  of	
  
Patentee	
  



What’s	
  Your	
  Defini*on	
  of	
  PAE?	
  

•  All	
  but	
  Opera1ng	
  Companies	
  	
  
– 2.7%	
  increase	
  in	
  unique	
  patentees	
  
– 1.6%	
  increase	
  in	
  defendants	
  

•  All	
  but	
  Individual	
  Inventors	
  (and	
  Opera1ng	
  
Companies)	
  
– 2%	
  increase	
  in	
  unique	
  patentees	
  
– 5.6%	
  increase	
  in	
  defendants	
  



What’s	
  Your	
  Defini*on	
  of	
  PAE?	
  

•  Only	
  Patent	
  Holding	
  Companies	
  and	
  Patent	
  
Aggregators	
  
– 1.8%	
  increase	
  in	
  unique	
  patentees	
  
– 5.4%	
  increase	
  in	
  defendants	
  



RPX	
  vs.	
  Cotropia	
  et	
  al.	
  

•  RPX:	
  
– NPE	
  suits	
  made	
  up	
  55%	
  of	
  defendants	
  sued	
  in	
  
2010	
  and	
  61%	
  in	
  2012	
  

•  Cotropia	
  et	
  al.	
  	
  
– Large	
  Aggregators	
  and	
  Patent	
  Holding	
  Companies	
  
made	
  up	
  34.06%	
  of	
  defendants	
  sued	
  in	
  2010	
  and	
  
39.45%	
  in	
  2012	
  

– Add	
  Individual/Family	
  Trust	
  cases=	
  45.52%	
  in	
  2010	
  
and	
  46.94%	
  in	
  2012	
  



PAE:	
  Injunc*on	
  Success	
  	
  

Source:	
  Chien	
  and	
  Lemley	
  



Success	
  Rates:	
  Jury	
  v.	
  Bench	
  

Source:	
  	
  PricewaterhouseCoopers	
  LLP	
  



Damages	
  	
  

Source:	
  	
  PricewaterhouseCoopers	
  LLP	
  



Damages	
  by	
  NPE	
  Type	
  

Source:	
  	
  PricewaterhouseCoopers	
  LLP	
  



Personal	
  Audio	
  v.	
  Lotzi	
  Digital	
  
(Podcast)	
  



Ques*ons?	
  	
  

Lindsay Leavitt 
lleavitt@mckoolsmith.com 


