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I. Introduction

In her 2000 article Toward an International Fair Use Doctrine, Professor Ruth Okediji hypothesized that the
internationalization of copyright law would threaten the freedom of expression if some doctrine akin to U.S. fair use were not
established as an international legal norm.' Acknowledging the central concern of the Okediji article, this Article analyzes
research and legal developments since that article to determine how the present state of the “fair use” concept in international
copyright law? differs from its state in 2000. The Article concludes that in the last *268 eight years, although there has been
no formal adoption of an international fair use doctrine, the concept has escaped its disfavored status as a U.S. peculiarity and
achieved some traction in international legal circles. This change is likely a reaction to legal and technological developments
that have shifted the copyright balance to favor the property rights of copyright holders over the free expression rights of
content users.’ This conclusion is significant for both groups of rights holders. Users now have unprecedented opportunities
to push the international copyright balance toward freedom of expression through expanding legal notions of the public
interest. Copyright holders, meanwhile, are in a complicated position. If they insist on an economic protectionist international
copyright regime in the short term, they might ultimately win a copyright balance so devoid of free expression as to yield a
dearth of creativity and diversity. Or they might ultimately face a backlash that pushes the copyright balance to reckless
exception from copyright holder rights.

In the end, the Okediji thesis remains vital. It is in the best interests of government, business, and consumers to exploit
present legal and technological circumstances to press for the introduction into domestic legal regimes, if not into the
international system, a well crafted public interest doctrine that cuts across the now common array of context-dependent
copyright exceptions.

I1. Background: Globalization and the Copyright Balance

In this era of globalization, legal advocates worry that international legal regimes will supersede domestic legal norms in a
manner contrary to desired national policy.* Civil rights advocates in particular worry that international law, which in many



respects is increasingly dominated by trade regulation, will erode *269 fundamental domestic liberties, which are
substantially not commercial concerns.” Even when trading partners with comparable legal systems agree on fundamental
values, such as the freedom of expression, significant disagreements arise over how to balance competing interests. For
example, the European Data Protection Directive, adopted to protect personal privacy,® has vexed freedom of information
advocates in the United States since its 1995 adoption.” Another example is found in the recent New York legislature act® that
precludes state enforcement of foreign libel judgments that do not comply with the highly speech-protective doctrine of New
York Times Co. v. Sullivan,” a U.S. judicial precedent that has fared poorly even when urged on the tribunals of other
common law jurisdictions."

Copyright law, which itself represents a balance of the property right of the copyright holder with the free expression right of
the content user," is thus susceptible to the tensions born of globalization. Information commodification has spurred a range
of regulatory mechanisms that mean to extend the protections of *270 copyright across international borders, including
principally the Berne Convention for the Protection of Literary and Artistic Works (Berne),” especially since the
amendments made by the 1967 Stockholm Act;” the World Intellectual Property Organization Copyright Treaty (WCT);"
and the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), which operates under the auspices of
the World Trade Organization (WTO)."” Only since its 1989 domestic implementation of Berne has the United States, with its
vast intellectual property market,' been a key player in developing this international legal regime. Since coming on
board--and significantly since the advent of digital media and their facilitation of high-tech, high-quality piracy--the United
States has become an influential advocate for copyright holders’ legal interests.”” Meanwhile, though, U.S. involvement also
has emphasized the uniqueness of the U.S. fair use doctrine, which permits the relatively generous use of copyrighted content
without the permission of the copyright holder."

*271 In 2000, Professor Okediji argued thoroughly for the introduction of a fair use doctrine into the international copyright
regime in order to protect the freedom of expression in the United States and in the world."” At that time, the fair use doctrine
was a decided outsider on the international stage.” But since 2000, the role of the U.S. fair use doctrine in the international
copyright regime has changed from oddball interloper to influential force. Indeed, the international community might even be
warming to U.S. fair use doctrine, or some similar “public interest” doctrine, because it is a legal norm that is more
permissive of the nonconsensual use of copyrighted content than traditional common law and civil law models that have
dominated the international field.”" This change may well have arisen in reaction to legal and technological developments™
that have shifted the “delicate balance” of copyright in favor of copyright holders, a shift apparently sanctioned by
trade-oriented mechanisms such as TRIPS.” If the tide is turning to favor fair use, *272 then content users may seize the
opportunity to press for their own favorable copyright balance. Copyright holders would be well advised to employ legal and
technological mechanisms to develop fair use or public interest doctrines that copyright holders can live with.**

II1. Compatibility of International Law and the Fair Use Doctrine

Professor Okediji carefully analyzed the compatibility of TRIPS, then five years old, and the U.S. fair use doctrine and
concluded that a reasonable reading of the international instrument cannot accommodate the U.S. doctrine.”

TRIPS Article 13 authorizes “limitations or exceptions” to copyright holders’ rights under domestic law.** The provision
adopts the language of Berne Article 9(2).”” The provisions are functionally identical,”® though the TRIPS article is broader
because it governs all of the bundled rights exclusive to the copyright holder, whereas Berne Article 9(2) addresses
specifically the copyright holder’s reproduction right.”” Under TRIPS, limitations or exceptions are permitted only in “certain
special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate
interests of the right holder.”* TRIPS thus adopts the renowned “three-step test” of Berne, its elements being, in *273 sum,
(1) special case, (2) supra-normal exploitation, and (3) lack of unreasonable prejudice.”

Okediji demonstrated that the U.S. fair use doctrine fares problematically under the Berne three-step test.”> The problem has
not since been resolved.” Both the U.S. fair use doctrine and the Berne test are “open norms” in the sense that they cut across
copyright and are not facially confined to dependence on use in a narrowly defined context; however, the Berne test,
dependent as it is on “special cases,” was designed to accommodate the “closed norm” approach prevalent among the world’s
national legal systems.* U.S. fair use, though it operates upon factors codified in section 107 of the U.S. Copyright Act,”
applies across the spectrum of copyrightable information, as a general defense;* closed-norm systems permit only clearly
articulated, narrow exemptions for specific uses.” The difference is akin to the difference between an evolving,
precedent-oriented common law system, and a fixed, statute-oriented civil system; in this area, though, the analogy is



somewhat inapt, as even common law jurisdictions other than the United States tend to follow the closed-norm approach in
specifically defining copyright limitations and exceptions.”

*274 As an open norm, U.S. fair use doctrine is judicially derived and judicially driven,” in contrast with the legislatively
driven systems for which the Berne test was devised.* The loose, multifactor fair use test of the U.S. Copyright Act is highly
contextual, so fair use in the United States generally must be determined on a case-by-case basis, post hoc, without the
benefit of bright-line rules.* In contrast, the enumerated copyright limitations of closed-norm systems are, in theory, more
susceptible of predictable application.” Other common law jurisdictions, such as the United Kingdom, allow a copyright
exception for “fair dealing.”” But in a closed-norm model, the fair dealing defense must invoke one of a limited range of
statutorily permissible uses, such as research or news reporting.* A judicial analysis of a fair dealing defense may consider
the same factors that are at play in U.S. fair use,” that is purpose of the use, nature of the work, quantity of the taking, and
effect of the use on the market for the original.*

Indeed, the first three fair use factors seem pertinent to a supra-normal exploitation inquiry under the Berne test, and the
effect on the market for the original overlaps with the latter two Berne inquiries (special case and lack of unreasonable
prejudice).”” But broad-ranging, U.S.-style fair use remains unique because it is not in the first instance circumscribed by
statutory categories.* It is therefore difficult to argue that U.S. fair use is limited to “special cases” under the *275 first step
of the Berne test.* Moreover, the looseness of the U.S. test is difficult to reconcile with the strictly conjunctive nature of the
Berne test.™® That the U.S. fair use test operates as a multi-factor inquiry, in which no factor, even the powerful “market
effect” factor, is consistently dispositive,” adds to the indeterminacy of the open norm, and thus to its distastefulness to the
closed-norm world.

Despite the seeming incompatibility of U.S. fair use with the Berne test, Martin Senftleben argued in his 2004 book that fair
use can qualify as a special case.”” According to Senftleben, the conventional wisdom that fair use is too broad to pass over
the special-case hurdle is inadequately deferential to common law legal systems, which after all make law through
case-by-case adjudication as much as by legislative enactment.” The three-step test should not be used, he wrote, “to divest
the common law countries of regulatory models rooted in their specific copyright tradition.”** With a body of precedent on
fair use dating to the middle nineteenth century,” U.S. fair use is no less ascertainable or predictable than a circumscribed
“special case” of U.K. fair dealing,” or than a determination of the permissibility of a copyright exception under a Berne
Article 9(2) analysis.” Senftleben *276 emphasized that Berne Article 9(2) is itself an open norm, after all, even if it is
susceptible of accommodating closed-norm copyright exceptions.” In contrast, however, Mihaly Ficsor concluded in 2002,
referencing records of the Stockholm Act, that a “special case” under Berne cannot incorporate a broad rule based in public
policy, but must refer to a specific purpose.” Professor emeritus Herman Cohen Jehoram asserted flatly in 2005 that “[t]he
open American ‘fair use’ system in fact violates the Berne Convention.”® Both Ficsor and Jehoram relied on Sam
Ricketson’s much earlier authoritative judgment, published in 1987, that the three-step test cannot countenance “a broad kind
of exemption.”"

IV. Global Warming Trend?: Creeping Indulgence of Fair Use

Okediji called for the express incorporation of a fair use doctrine into international law.® That has not happened, which is
significant. The international community has not embraced fair use, and the threat that Okediji perceived to the fair use
doctrine, and accordingly to free expression worldwide, remains extant. But also significant is another non-event: the U.S.
fair use doctrine has not been directly challenged under any international dispute resolution process.” Rather, the doctrine has
subsisted quietly as a seeming omission in U.S. compliance with international obligations. If there is an open question as to
the compatibility of U.S. fair use with Berne Article 9(2) and TRIPS Article 13, the failure of U.S. trading partners for these
many years to employ the TRIPS dispute resolution mechanism arguably speaks louder than words.* Meanwhile, and yet
more significantly, legal *277 developments in various influential countries suggest a growing receptiveness to free
expression values and the concept of fair use.”

Two concepts in copyright law--“fair dealing” and “public interest”--have the potential to expand and encompass a broader
notion of fair use than has been traditionally recognized in legal systems outside the United States. Fair dealing describes a
body of enumerated statutory exceptions to copyright, each dependent on a particular context, such as research or news
reporting.*® Public interest is a historical common law doctrine based in the inherent power of the judiciary.” Both concepts
may be found in a common law jurisdiction such as the United Kingdom.®® Civil law systems are naturally limited to the
statutory enumeration of copyright limitations and exceptions and may dispense with the “fair dealing” moniker.”” The



concept of public interest may lurk under the surface, though, as international backstops, such as the European Convention on
Human Rights, overarching common and civil law norms alike.

British case law has indicated a modest willingness to indulge expansion in fair dealing or public interest. In a 2000 copyright
case, Hyde Park Residence Ltd. v. Yelland, the Court of Appeal, per Aldous, L.J., examined both statutory fair dealing and
common law public interest defenses of the use of security-video stills of Princess Diana and Dodi Fayed.” The fair dealing
analysis involved elements reminiscent of the U.S. fair use doctrine, including the user’s purpose and the quantity of the
taking (held, excessive), but the U.K. analysis occurred within the confines of the fair dealing exception for reporting on
current events.”" The court considered also, though held inapplicable, a public interest defense, which would authorize the
court to “refuse to enforce copyright” in case of libelous, immoral, obscene, scandalous, or irreligious content.” What makes
Yelland noteworthy is that the contemplated public interest defense was not confined to any of the “special cases” of fair
dealing; rather, as explained by Mance, L.J., “the *278 circumstances in which the public interest may override copyright are
probably not capable of precise categorisation or definition.”” A common law defense, fair dealing survived the adoption of
the principal Berne implementation law of the U.K., the Copyright, Designs and Patent Act of 1988 (U.K. Copyright Act), by
a provision that preserved pre-existing, copyright-preclusive rules of law in the public interest.™

Okediji in 2000 dismissed the public interest articulation in Yelland as more like the continental notion of a public order
override than “an overall philosophy of fair use.””” But the following year, the public interest asserted itself again in a case
that earned considerable attention in the literature, Ashdown v. Telegraph Group Ltd.” Ashdown involved the fair dealing
and public interest defenses of the media publication of a leaked public record, and the Court of Appeal considered
specifically the impact on copyright of Article 10, the free expression provision, of the European Convention on Human
Rights.” Consistent with the U.S. approach in Eldred v. Ashcroft, upholding the Copyright Term Extension Act against a
First Amendment challenge,” the lower court had held that the U.K. Copyright Act “already strikes the appropriate balance
between the rights of owners of copyright and the right of freedom of expression.”” The Court of Appeal did not agree.*” The
court wrote that both the statutory fair dealing defense and the common law public interest defense are grounded in the
freedom of expression.” Recognizing the usual idea-expression dichotomy of copyright, the court acknowledged that Article
10 nevertheless protects the expression of both “information and ideas,” and the protection of information allows, in “rare
circumstances,” a content user, such as a journalist, to reproduce “the very words used by a person.”® The court considered
freedom of expression in both its fair dealing and public interest analyses, on the former recognizing that “balanced reporting
on a matter of current public interest” must be free of sanction as a matter of human rights.* Strikingly, the Ashdown court
rejected the Aldous approach to public interest from Yelland in *279 favor of the Mance approach, that the circumstances in
which public interest may override copyright are “not capable of precise categorisation or definition.”*

In a 2004 chapter on fair dealing and free expression, Patrick Masiyakurima concluded that Ashdown was not a significant
departure from precedent in U.K. copyright law because the public interest defense was already a familiar feature limited to a
narrow class of cases concerning breach of confidence, to which class Ashdown indeed belonged.” Masiyakurima worried
about the 2001 European Copyright Directive,* which, like the Digital Millennium Copyright Act with respect to fair use in
the United States,* restricted the extension of the fair dealing defense in the digital media context--for example, by requiring,
under U.K. law, compensation to the copyright holder in what might otherwise be an instance of fair dealing.* Masiyakurima
examined six factors employed by U.K. courts in analyzing “fairness” in copyright defenses: (1) published or unpublished
nature of the work, disfavoring use of the latter as in Ashdown; (2) the manner of obtaining the work, disfavoring a leak as in
Yelland; (3) the quantity or quality of the taking, as in Yelland; (4) the commercial or non-commercial purpose of the use,
disfavoring the former; (5) the user’s motives, again disfavoring pecuniary *280 interests; and (6) whether the user’s purpose
could have been achieved by other means, as descriptive words might have substituted for the photos in Yelland, or the
content in Ashdown might have been communicated by paraphrase rather than exact words.” Considering these inquiries,
especially insofar as they subordinate the public interest in the disclosure of truthful information to personal property
interests, Masiyakurima concluded that the fair dealing and public interest defenses woefully fail to protect free expression.”

The Supreme Court of Canada lent a “large and liberal interpretation” to a statutory fair dealing defense for “research,
review, private study[,] and criticism” in CCH Canadian Ltd. v. Law Society of Upper Canada.” The court ruled that the
custom photocopying policies of the Great Library at Osgoode Hall did not infringe the copyrights of legal publishers.” As an
introductory matter, the Court explained that fair dealing is poorly understood as “simply a defence” to copyright
infringement, and that fair dealing is instead the embodiment of “a user’s right,” necessary “to maintain the proper balance
between the rights of a copyright owner|[’s] and users’ interests” and is “an integral part of the scheme of copyright.”” The
Court found “reasonable safeguards” in reference librarians’ discretion to determine the reasonableness of a patron’s copying
request.” The Court found it unnecessary to decide the case in terms of specific instances of patron use of the photocopying



policy; rather, the library’s “general practice” provided the proper level of abstraction for fairness analysis.” The Court
acknowledged “that there [i]s no set test for fairness” and recited an open-ended, multi-factor test, admittedly derived in part
from the U.S. fair use analysis, considering: “(1) the purpose of the dealing; (2) the character of the dealing; (3) the amount
of the dealing; (4) alternatives to the dealing; (5) the nature of the work; and (6) the effect of the dealing on the work.”* The
Court indicated that fair dealing factors are highly sensitive to context.” For example, as to the quantity of taking, the Court
wrote that research might sometimes require “copy[ing] an entire academic article,” while criticism usually would not require
copying a whole work.”

*281 The fair dealing analysis of CCH Canadian occurs within the confines of the research exception to copyright,” and it is
not unusual to see overlap between fair dealing analysis and U.S. fair use factors.'” At the same time, though, the specter of
fair use haunts the case. The Court’s general understanding of fair dealing as an embodiment of user rights, rather than a
simple articulation of exceptions to a statutory norm," is reminiscent of the constitutional spirit that animates the U.S. fair
use doctrine. Setting the level of abstraction to analyze general library policy rather than specific copy requests permitted the
Court’s deference to librarians to determine fairness on a case-by-case basis. But the Court’s analysis offers librarians at
other libraries no more certainty than U.S. fair use analysis affords librarians in the United States. The sensitivity of the fair
dealing factors to context introduces only more flexibility and uncertainty, rendering a fair dealing analysis in which the
multi-factor inquiry overshadows the threshold requirement of a research purpose.'”

Alain Strowel and Frangois Tulkens cited recent cases from Belgium and France demonstrating increased sensitivity to free
expression in copyright.'” The U.S. Supreme Court recognized parody especially as meriting fair use analysis under U.S.
doctrine, in Campbell v. Acuff-Rose Music, Inc.'™ But parody has fared uncertainly on the shoals of fair dealing or civil law
copyright exceptions because parody cuts across use categories and is sometimes not listed as a category unto itself.'"” A
perpetrator of parody nevertheless prevailed in a Belgian case of both copyright and trademark, the court applying a principal
employed in Campbell to find that the parodist used no more of the original than necessary to accomplish effective
criticism.'® Strowel and Tulkens reported by way of analogy that parodists similarly prevailed in trademark infringement
suits in France against powerful complainants Danone and Esso or did not prevail in another case when the trademark use
was excessive.'” Strowel and Tulkens reported, as well, that *282 free expression was considered by Belgium, French, and
Dutch courts in disputes over high-technology access to copyrighted works, even if copyright holders won in the end."®
Strowel and Tulkens concluded that the international copyright regime risks a free expression backlash if it does not become
more sensitive to fair use demands,'” especially amid legal and technological developments that afford copyright holders
control over access, in addition to the traditional control over reproduction.

The Okediji article was prescient, and scholarly concern over free expression in the international copyright regime has since
multiplied. Eric Barendt might console Masiyakurima, as Barendt concluded in 2005 not only that Ashdown was right about
the need to weigh free expression in the copyright balance, but that Ashdown was wrong that such a case would be “rare.”'"

Indeed, Ashdown was not the first case of its kind. Writing in 2000--the same year that the Okediji article appeared, but
before Ashdown--P. Bernt Hugenholtz documented a number of European cases in which freedom of expression had been
regarded in the copyright mix as a counterweight to the copyright holder’s interests.'"' Hugenholtz documented a long-term
recognition of freedom of expression in the German copyright balance dating to 1968, and he cited a trial court ruling in a
French case documented in later proceedings by Strowel and Tulkens.'* The Dutch Supreme Court in 1995 recognized “room
to move outside the existing system of exemptions, by balancing interests,” in a dispute over copyrighted perfume bottles."*
The Amsterdam Court of Appeals subsequently weighed Article 10 in its analysis of a dispute over Anne Frank diary
fragments, though ruling ultimately for the copyright holder in 1998."* *283 Hugenholtz acknowledged that these cases were,
at that time, still exceptional, often departures from precedent within their own national judicial systems."® The European
Human Rights Commission had once ducked the Article 10 question, in De Geillustreerde Pers N.V. v. Netherlands,'” and
once dismissed it cavalierly, in France 2 v. France,'"* and even the German Supreme Court did not share lower German
courts’ enthusiasm for thinking outside the box."® But Article 10 momentum was sufficient to kindle criticism of the nascent
European Copyright Directive for failing to account for the freedom of expression protected by Article 10, and for taking a
closed-norm approach to permissible copyright exceptions.” Hugenholtz concluded that Article 10 of the European
Convention held out promise “as a lifebuoy for bona fide users drowning in a sea of intellectual property.”"'

Also writing in 2000, Anna Maria Balsano identified fair use as a principal problem in information-age intellectual property
law."” Contributing to a United Nations Educational, Scientific and Cultural Organization (UNESCO) study, Poullet
observed that the Internet was once touted as a “grand university forum of ideas,” but is “daily more and more like a trade
fair” with content “tattoo[ed]” to signal ownership and effect control.”” Rather than allowing technology and contract to



displace copyright law, Poullet concluded, the international community should “insist . . . that technology should conform to
[copyright]” by making use rights explicit.”* According to Daniel J. Gervais, the flexibility of fair use and its adaptability to
new, technology-dependent uses not contemplated by closed-norm exceptions have prompted “a number of countries
currently using the more *284 restrictive fair dealing exceptions” to contemplate introduction of a fair use doctrine."”

A number of scholars have argued that not even U.S. fair use goes far enough to protect freedom of expression any longer
because the utilitarian doctrine has been limited in the U.S. Congress and analyzed to the exclusion of free expression values
in the U.S. Supreme Court.” Lamenting the absence of express human rights norms amid the careful protection of
intellectual property rights in TRIPS, Uma Suthersanen argued for a public interest balancing rule in international copyright
law."” Pointing to the “categorisation” language of Ashdown, Gerald Dworkin also proposed founding invigorated protection
for free expression on an expanded public interest defense.”® Marshall Leaffer proposed “a public benefit approach” to save
fair use from global market-driven irrelevance in U.S. law." Robert Burrell and James Stellios argued for an expansive fair
dealing analysis in Australian copyright cases to accommodate the “implied freedom of political communication” recognized
in Australian constitutional law."

Tempering her colleagues’ enthusiasm, Fiona Macmillan documented judicial skepticism of public-interest arguments, citing
Eldred in the United States, Yelland in the United Kingdom, and cases from Australia.””' Moreover, in a Danish case, the
court rejected a challenge, based in part on Article 10 of the European Convention on Human Rights, to the first sale doctrine
under the European Copyright Directive."” Laserdisken ApS objected to the European rule that a *285 copyright holder’s
right of distribution to control resale of work is exhausted only after first sale in the European Community, as opposed to first
sale outside the Community."”® The court concluded that the European copyright rule satisfied the Article 10 test for
“necess[ity] in a democratic society” and proportionality between legislative means and legitimate ends."* The Court did at
least entertain the Article 10 question.'*

Jeremy Phillips cited a French case rejecting a free expression argument as inapplicable to defend a commercial use."*
Raymond T. Nimmer argued plainly that high technology access controls are consistent with free expression principles
because fair use is not a constitutional imperative, but an equitable convenience subject to legislative definition."’

All legislative and scholarly wrangling aside, U.S.-style fair use has plainly gained ground in at least one jurisdiction: Israel,
where the Knesset in 2007 enacted a copyright law with a statutory fair use doctrine, effective May 2008."* The Israeli
Copyright Act permits fair use “for purposes such as,” listing closed-norm prototypes only as exemplars: “private study,
research, criticism, review, journalistic reporting, quotation, or instruction and examination by an educational institution.”"*
Clearly modeled after U.S. Copyright Act section 107, the act tests fair use according to four factors: “(1) [t]he purpose and
character of the use; (2) [t]he character of the work used; (3) [t]he scope of the use, quantitatively and qualitatively, in
relation to the work as a whole; [and] (4) [t]he impact of the use on the value of the work and its potential market.”'** The Act
further provides that “[t]he Minister may make regulations prescribing the conditions under which a use shall be deemed as
fair use.”"" Stanford Fellow Zohar Efroni wrote that this latter section “permits the minister to introduce some more certainty
into fair use law, by *286 creating irrefutable presumptions (so I read it) that no liability attaches under certain stipulated
conditions.”™* Greater certainty in the application of fair use can only make the doctrine more palatable to analysis under
Berne and TRIPS, both treaties to which Israel is a signatory.

V. Implications and Conclusion: A Fertile Field for a New Norm

At first blush, it is ironic that the United States is at once the home of the liberal fair use doctrine and an instigator of the
information-commodified, TRIPS-style approach to international copyright law. Eric Allen Engle, however, saw not irony,
but a strategy to “consolidat[e] U.S. global hegemony” in the international market for intellectual property by simultaneously
championing a free trade regime at home and reinforcing an economic protectionist regime abroad.'* That strategy, Engle
predicted, will backfire.'* If globalization is a stronger force than U.S. foreign policy, and it likely is, the economic
protectionist regime of the international marketplace will diminish, if not kill, fair use in the United States.'* Indeed, Engle
suggested, the United States itself might surrender to the temptation to abolish fair use doctrine."* But Engle proposed a
better U.S. strategy: export fair use.'’ In the end, he concluded simply, the world would be better served by a TRIPS regime
that embraces fair use than by one that eschews it."**

Okediji proposed the formal introduction of fair use into international copyright law in 2000, but at that time, her proposal
ran against the grain. Now the row might be easier to hoe. Engle feared that U.S. insistence on a model of international



copyright law in the information-commodification vein, failing to account for free expression, would backfire by squelching
free expression values in the U.S. domestic market. However, information commodification in international copyright might
be backfiring in a different way: the international field might be reacting with a fertile receptiveness to free-expression
values. Legal and technological restraints on copyright exceptions, facilitated by economically protectionist interpretations of
TRIPS Article 13 and Berne Article 9(2) as incompatible with the concept of fair use, might be prompting the reactive
growth of the free-expression protectionism. This may be occurring through various *287 nations’ adoption of fair use
doctrine, through invigoration of a public interest doctrine, or through expansion of the fair dealing doctrine. The
international copyright regime might now, more than ever, be receptive to a U.S.-driven interpretation of TRIPS and Berne
that is compatible with a broad public policy exception for copyright. The adoption of fair use in Israel--a signatory to both
Berne and TRIPS--signals, on the one hand, the dwindling of the possibility that fair use will ever be ruled incompatible with
international copyright law, and, on the other hand, the escalating possibility that fair use will make headway as an
international norm.

This shift is indicated by many more authorities than occupied the marketplace of ideas when Okediji posited her thesis in
2000. Senftleben advanced a thesis that not even Okediji would stake out in 2000--that the fair use doctrine can be squared
with the Berne three-step test. The fair use doctrine has now stood the test of time, having survived U.S. accession to Berne
by two decades and U.S. accession to TRIPS by a dozen years, and having been imported into Israeli law. Whatever “special
case” meant at the time of the 1967 Stockholm Act--there is no reason to doubt Ficsor, Jehoram, and Ricketson as an
originalist matter--it is exceedingly difficult today to argue that the century-old fair use doctrine is less susceptible of
predictable adjudication than the fair dealing defense in the United Kingdom or the scattered array of statutory copyright
exceptions in Germany. The proliferation of new technologies, to which the fair use test is immediately adaptable (if not
contravened by legislative mandate), has only further befuddled rigid civil law exceptions to copyright.

Meanwhile, Okediji’s sensitivity to free expression values in 2000 has now been echoed and amplified by a chorus of
researchers and, albeit in limited fashion, by courts in the wake of Ashdown. This invigorated the European Convention
Article 10 arguments, which were forecast by Hugenholtz, but which went nowhere in Yelland, Laserdisken ApS, De
Geillustreerde, and France 2. The Canadian Supreme Court in the exemplary CCH Canadian case recognized the equivalent
magnitude of copyright holder and user rights and accordingly described a fair dealing analysis that, while purporting to
remain within the confines of a statutory exemption for research and criticism, smacked of both the flexibility and the
uncertainty inherent in U.S. fair use analysis. Strowel and Tulkens reported consideration in continental courts of free
expression values in cases of intellectual property parody and technological access. Reaching beyond the utilitarian
foundation of the U.S. fair use doctrine, Suthersanen, Dworkin, Leaffer, and Burrell and Stellios all called for some concept
of a broad copyright exception to be based in the public interest, cutting across the narrow category-dependent exceptions of
traditional domestic copyright law.

Admittedly, not everyone is on the same bandwagon. Doomsayers still warn of the death of fair use, and there is evidence to
support that prediction. The lack of consideration of fair use in the access control regimes of the U.S. Digital Millennium
Copyright Act and the European Copyright Directive suggests that the *288 Engle forecast of the possible U.S. surrender of
fair use has not yet been dispelled. The view that the copyright balance of property rights and free expression is properly
drawn by the legislature in the first instance remains alive and well in the twenty-first century, expressed by courts in Europe,
Australia, and the United States, and by influential scholars such as Raymond T. Nimmer.

Both content users and copyright holders should be cognizant of this tension over fair use in the international copyright
regime. Copyright users are in a better position than ever to press national governments to adopt a fair use concept,
particularly by pressing for expansion of existing notions of fair dealing and the public interest and by referencing the impact
on the domestic law of international human rights instruments such as the European Convention. Copyright holders,
meanwhile, must be careful in their strategic choices. For U.S.-based intellectual property owners, insistence on economic
protectionism in the international market might well result in strangled fair use and a diminished free information trade in the
domestic market. Alternatively, for copyright holders everywhere, insistence on economic protectionism in the international
market might well result in a strong, reactive assertion of fair use. There is already seedling evidence of such a movement
before the developing world has weighed in.

The better strategic goal for governments, copyright holders, and consumers alike, essentially as proposed by Engle and
Okediji, remains the controlled introduction of a fair use or public interest doctrine. The changing international legal
landscape suggests that it might no longer be necessary to formally incorporate a fair use doctrine into international law. But
a confluence of interests urges that governments incorporate into their domestic laws some manner of public interest



copyright exception that cuts across the traditional categories of copyright limitations and exceptions.

A copyright system out of balance, disproportionately favoring copyright holders, could chill creative productivity in the
international marketplace and threaten to extinguish altogether creative output from the developing world. Such a flat creative
market is not in the ultimate interests of businesses or consumers. Alternatively, a copyright system out of balance could fuel
a backlash that, at best, corrupts the Berne/TRIPS system with an unmanageable public interest exception, kicking copyright
out of balance in the opposite direction, or, at worst, condones rampant piracy in the global market. Certainly those results are
not in the ultimate interests of businesses or consumers.

Business and government would do better to have a say now in the development of a workable fair use or public interest
doctrine. The same technology controls that have been developed to restrain access can be employed instead to facilitate use
in the public interest. Both domestic and international legal systems seem more receptive now than ever to such a
development.
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