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What is a reasonable ground for the right of copyright? Approaches to grounding the “right” of copyright come in a variety of
forms. In the United States, two views dominate the field, both historically and theoretically: that of copyright as a natural
right, and that of copyright as a positive instrumental right.' The first is typically framed in terms of Lockean property rights
and the second in terms of a state-sanctioned monopoly stemming from the U.S. Constitution. In this paper, I outline these
two views and show why each ultimately fails to adequately ground our current notion of copyright law, for reasons both
internal and external to each theory. Having shown that the right to copyright, as it is traditionally understood, cannot be
supported by these theories, I sketch my own view of copyright as a creative right and then consider some reasonable and
probable responses to this view.

*364 I. A Quick Primer on Copyright

tE)

Copyright, broadly defined, is a form of proprietary ownership of “authored works,” a class of items including literary,
pictorial, musical, dramatic, and selected other intellectual kinds.” While copyright protection today extends to a wide range
of objects, its central objects remain works of art. As a topic of both ethical and legal debate, the volume of literature dealing
with copyright, in both historical and theoretical terms, is staggering, and I shall not attempt to summarize it here. However,
to grasp the problem at hand requires understanding certain theoretical points upon which copyright rests.

First, copyright protection does not apply to an author’s ideas, nor to facts, or information per se, but only to the author’s
original expression of those ideas.’ This distinction is known traditionally as the idea/expression dichotomy in copyright law.*

Second, copyright protection does not protect any physical object per se, but rather the abstract object embodied in the
physical object.” At the very least, it is the sort of object that (i) can be created (and, at least theoretically, destroyed); and (ii)
is in principle capable of multiple instantiation.® The very idea of copyright implies that particular works are created by
particular authors, and that these works are capable of being copied, whether in whole or in part. As such, the object protected
by copyright seems to most closely align with the notion of a “type,” as it is commonly understood in the standard type-token
dichotomy of aesthetic theory.” I shall take it as such for the purposes of this paper, though other interpretations seem tenable.

Although each of these points is deserving of much greater discussion, both the Lockean and constitutional bases for



copyright have customarily taken them as *365 granted. I shall do likewise in my own sketch in this article and leave such
further discussion to another time.

I1. Copyright as a Natural Right: Locke’s Theory of Acquisition

Typically, natural rights are conceived of as a class of conceptually and/or ethically prior rights arising from the nature of
their bearers, rather than from social conventions or institutions.® Although natural rights theorists diverge regarding which
human attributes they contend give rise to such rights, most commonly cited are such attributes of personhood as rationality,
free will, and autonomy.’ Contrasted with views on natural duties, natural rights are ordinarily conceived of as negative
rights, barring interference or forbearance by outside parties.”” Outlined in his Second Treatise of Government (1690),
Locke’s natural-rights approach to property is a familiar one:

Though the earth, and all inferior creatures, be common to all men, yet every man has a property in his

own person: this no body has any right to but himself. The labour of his body, and the work of his hands,

we may say, are properly his. Whatsoever then he removes out of the state that nature hath provided, and

left it in, he hath mixed his labour with, and joined to it something that is his own, and thereby makes it

his property. It being by him removed from the common state nature hath placed it in, it hath by this

labour something annexed to it, that excludes the common right of other men. For this labour being the

unquestionable property of the labourer, no man but he can have a right to what that is one joined to, at

least where there is enough, and as good, left in common for others." According to Locke, then, one has a

sole right to, and property in, one’s own person.”” The common--the Earth and its inferior creatures--are

owned by no particular person."” But by altering some element of the common through labor (by “mixing

one’s labor” with it), one lays claim to the result, and so gains a right in it--a claim against all others."

This is provided that the laborer has not, in so doing, exhausted the common of this resource."

*366 One view on Locke’s natural right in property, then, is that of a desert." That is, where one has no natural right to the
common, but rather only the liberty to exploit it, one deserves a right to the fruits of his labor by virtue of having earned that
property."” The resultant property is thus removed from the common and placed outside the reach of others’ liberty, just as the
man himself is outside the reach of others."

For example, say as a settler in a new land, unowned by anyone, I pick a plot and stake it out, marking it as my own. On
Locke’s theory, I do not yet have a natural right to the land, for I have done nothing to it--it remains in its natural state, and
thus belongs to the common. However, upon tilling the land and sowing the fields with seed, I have “mixed my labor” with
what was once common to all, and so have claimed a right in it. Moreover, in chopping down trees to build my house, I now
own the wood; in building my home upon the plot of land, I should now own the land it occupies. Locke’s view is enviable in
its elegance.

As Locke notes, however, a right of property based on acquisition extends only insofar as “there is enough, and as good, left
in common for others.”” In citing this restriction, which has come to be known as the “scarcity” proviso, Locke recognized
an inherent limit to his theory.” Robert Nozick notes in Anarchy, State, and Utopia (1974): “[A]n object’s coming under one
person’s ownership changes the situation of all others. Whereas previously they were at liberty . . . to use the object, they
now no longer are.””' In most cases, the change of situation to most people will be essentially a null issue. If I gain ownership
in a deposit of oil by mining it, or a deposit of water by building a well, there will still be, in most cases, oil or water
available for others to find and use. There is, in Locke’s terms, “enough, and as good” left for others.” Similarly, our pioneer,
by obtaining property in his land by his labor, has not negated others from doing likewise, though, notably, he has restricted
the liberty of others to encroach on his land. As Nozick interprets the matter, “Locke’s proviso . . . is meant to ensure that the
situation of others is not worsened.””

*367 Laying claim to a minute percentage of the available water in an area does restrict the liberty of others in a minute way,
but it does not (at least noticeably) worsen their situation, for while water is always, strictly speaking, in limited supply, it is
in most cases not so limited that there is not enough for everyone. When it does become a problem, however, is when there is
short supply--either not enough, or just enough, to go around. On a desert island with only one source of water, the
appropriation of this well by a single individual would, indeed, worsen the situation of any others inhabiting the island.
According to the proviso, such an appropriation would be impermissible. The same will be true for our pioneer if he
appropriates the only land in the region capable of supporting crops, or chops down the only trees from which dwellings



might be built. The scarcity proviso, as such, is not a problem for Locke’s theory, as some have claimed,” but is rather an
admitted limitation to it, arising from overriding considerations.”

Over and above the complications arising from the scarcity proviso, the arena of copyright presents unique problems as a
field of application for Locke’s theory of acquisition.” First, taken at face value, a system of copyright based on a labor-based
theory of property seems to protect only the physical object molded by the artisan, for this is the product of his labor, as we
normally understand it. Tom Bell notes:

The labor-desert justification of property gives a creator clear title only to the particular tangible item in
which he fixes his creativity--not to some intangible wisp of the *368 metaphysical realm. It speaks only
to the ownership of atoms, not to the ownership of bits. Locke himself did not try to justify intangible
property.” Though Locke does not specifically discuss abstract objects, we might attempt to extend the
notion of labor to include mental labor, as some have done.”® However, such an addendum only shifts the
problem. For it seems that, if labor is what we value, so long as a copyist spends the labor needed to
fabricate an object (mixing his labor--whether mental or physical--with the common), there is little
reason that he should not be free to do so, even if the result is simply a copy of that which is owned by
another individual. After all, on a labor-based theory of acquisition, we would not find fault with the
pioneer’s neighbor, who builds a farm and homestead identical with that of the pioneer, provided he has
not removed, nor trespassed upon, any property of the pioneer.

Further, if labor is what we value, we might imagine that, on a labor-based justification of property, the strength of one’s
ownership would be proportionate to the amount of labor spent: the greater the labor, the stronger the ownership.” The
reasons for this are not difficult to imagine. As a variation on the earlier case of our intrepid pioneer, consider a case where
three brothers set about building a farm (tilling the field, constructing a house, etc.). Two of the brothers work hard from
sun-up to sundown; the third putters about, doing a little work, but accomplishing little. When the brothers are finished
building the farm, a neighbor offers to buy it from them. If the brothers accept the offer, it seems reasonable that the lazy
brother should not receive a share of the payment equal to that of his brothers, for his labor paled in comparison to theirs.
That is, his ownership should be less than that of his brothers.

But if ownership is, indeed, proportionate to labor spent, then in at least some circumstances, a labor-based theory of property
would seem to extend greater protection to the copyist than to the original artist. In cases where what is copied makes up only
a small element in some new work--a “derivative work”--the labor spent by the copyist will often be greater than that spent
by the original artist, at least as regards that element copied. The same may also be true, however, for more straightforward
cases of copying. For example, Jackson Pollock’s paintings are the result of the seemingly random dripping, tossing, and
splashing of paint. While these paintings certainly took Pollock time and effort, the copyist who hopes to *369 create a
perfect duplicate of Pollock’s Blue Poles (1952) will have to spend a greater amount of labor (perhaps physical and mental)
than did Pollock himself, just as the forger of a signature must spend more labor than the original signator in creating the
same signature.

The final (and, I believe, deepest) problem with a labor-based justification for the intellectual property of copyright is that
such a justification does not, in fact, align with what we centrally value in the objects of copyright and why we tend to think
they deserve protection. In valuing an authored work--be it a painting, a film, a poem, or a boat-hull design--it is not the labor
(or at least not solely or even predominantly the labor) that went into creating the work that we tend to foreground in our
valuation. As Levinson notes in The Pleasures of Aesthetics (1996), “When all is said and done, in art we primarily
appreciate the product, viewed in its context of production; we don’t primarily appreciate the activity of production, as
readable from the product.””® Certainly, we might be impressed with the amount of labor that went into making a work, given
the sheer scale of some works, but we might be equally impressed when the amount of labor was minimal, as in a sketch
dashed off by Da Vinci or Picasso. More than labor, we tend to appreciate ingenuity, vision, sensitivity, and, if we are
formalists, unity, intensity, and complexity.” Even if we wish to consider mental labor, we tend to be as impressed with (and
value as much) a work stemming from a vision that appeared fully-formed in the mind of its creator as that which took
months or years of mental wrestling to create. In short, what we tend to value in works is creativity. Thus, a theory that bases
the value of works, and the reason for protecting them, on the labor they involve misses the point. In The Philosophy of
Intellectual Property (1988), Justin Hughes noted, “The labor theory of property does not work if one subscribes to a pure
‘eureka’ theory of idea.”” But, of course, whether the idea expressed in a work appeared in a “eureka” moment, or required
years of mental effort to crystallize, it is not the idea that copyright is meant to protect, but the author’s expression of that



idea. And, while we tend to appreciate a good idea, in *370 an authored work I believe we primarily value how that idea has
been “brought to life” in the work, be it a painting, a dance, a sonnet, or a bicycle rack design. And this, I believe, may be
why we value the efforts of copyists less than that of original creators, even where their labor outstrips that of such creators.

Although the Lockean justification for copyright has a long history in U.S. law, both in court decisions and legal
scholarship,” the “official party line” in the law has, since 1834, been that copyright is a form of state-sanctioned monopoly
granted to authors by Congress.

II1. Copyright as an Instrumental Right: The Constitutional View

The right of copyright officially arises in U.S. law from the passage of the U.S. Constitution that has come to be known as the
“intellectual property clause” or the “copyright clause”: “The Congress shall have power . . . [tJo Promote the Progress of
Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoveries.” As this passage is standardly interpreted, constitutionally speaking, the right of copyright
possessed by authors exists to promote the progress of mankind’s body of knowledge--or, to put the matter a slightly different
way, “to expand the marketplace of ideas.”*

As thus described, a claim over one’s authored works does not arise from a natural right in the work, but is rather a gift that
the government bestows on its authors as an incentive to promote society’s pool of knowledge. This thinking behind
intellectual property as a socially-mandated, instrumental right is reflected *371 in the writings of Thomas Jefferson.”
Although Jefferson was writing specifically about patents, his pattern of thought also reflects the traditional thinking behind
U.S. copyright law:

Stable ownership is the gift of social law, and is given late in the progress of society. . . . Society may
give an exclusive right to the profits arising from [inventions], as an encouragement to men to pursue
ideas which may produce utility, but this may or may not be done, according to the will and convenience
of the society, without claim or complaint from any body.”* We want authors to pursue ideas because
ideas are themselves valuable--perhaps both instrumentally and intrinsically (Jefferson focuses on the
former)--not merely to the author but to society at large. Fewer authors leads to fewer ideas. By offering
protection to authors as a reward for their work, the state encourages the growth of the “marketplace of
ideas,”” thus achieving an optimal distribution of interests.

In his seminal work, Code (1999), Lawrence Lessig put the standard view succinctly: “[E]ven if some authors write for free,
it is still the case that the law needs some intellectual property rights. If the law did not protect the author at all, there would
be fewer authors.”* And with fewer authors, one can assume that fewer ideas would be contributed to the marketplace.
Granted, in principle, existing as they do in the common, ideas are always available to all, but expressing ideas has an
exponential-growth tendency. The creation of some new work makes available not only the ideas of that author, but opens up
the possibilities of new ideas stemming from those. In this way, providing incentive to create the new work seems clearly in
society’s best interest.

Clearly, however, not all works protected by copyright expand the marketplace of ideas. Notably, U.S. copyright law does
not require that a work be novel to obtain a copyright; only that it be original to its author--that is, not a copy of some
pre-existing work or element thereof.* Without a requirement of novelty, copyright provides protection for many works that
may, in fact, contribute little-to-nothing to the pool of knowledge or ideas available to mankind. That is, not all authored
works contribute to this desirable end. Indeed, as stated in the Constitution, copyright is granted to promote the “Progress of
Science” by securing the exclusive right to authors, that is, not merely to authors whose works do in fact *372 promote such
progress.” Granting such rights only to those who in fact will expand the marketplace of ideas would require not only
unusual sensitivity to the nature of authored works (and extensive knowledge of their history), but also an impossible
predictive power. This latter reason, of course, is a regular thorn in the side of act-consequentialist® reasoning. Rather, the
thinking behind copyright seems to be that, by protecting the sort of product that tends to bring about this good, the
government serves society’s best interests.

But, we might ask, is offering protection to the author necessary to promote this activity? That is, without recognition of
copyright, would the proliferation of works, and thus the growing pool of knowledge and ideas, slow down and eventually
dry up? David Post argues that the Internet serves as a telling case study of what a copyright-free world would look like:



We know how much creative activity we’d get if there were little or no copyright protection in
cyberspace, because there has been, in effect, little or no copyright protection in cyberspace. . . .
[N]obody in his right mind would voluntarily make information available on the global network in the
expectation that copyright law will protect that information (and any lawyer who has been advising
clients otherwise is probably guilty of malpractice).

So a “copyright-free” cyberspace would look much like what cyberspace looks like today.

And what does it look like? It looks to me like the greatest outpouring of creative activity in a short span of time that the
world has ever seen.*

Putting aside the fact that Post mistakes a case of rampant crime as one of no crime, his overall point stands: with full
knowledge that anything they put on the Internet, if worthwhile, is likely to be copied, plagiarized, and otherwise infringed,
people continue to post essays, photographs, art, movies, and countless other works to their websites and those of others. And
somehow, without any expectation of protection, this outpouring of works onto the World Wide Web only continues to
increase. And while infringement is rampant, one would be hard-pressed to claim *373 that there has been any decrease in
the rate at which works are added to the body of works available to mankind, and thereby ideas to the marketplace.

Of course, the Internet is not a copyright-free zone, however much infringers might treat it like one. That said, we could
easily look back not so far to the time before works were protected by copyright. Long before the state offered protection for
authored works, such works flourished. Certainly, Chaucer and his contemporaries were not protected by copyright,* and
neither were the works of Shakespeare,* Bach, or Monteverdi.” Indeed, musical recordings were not protected by U.S.
federal copyright law until 1972,* but a lack of such protection did not prevent the birth and rise of Rock and Roll in the
1950s and ‘60s, nor any of its musical successors, despite the dependence on the recording industry, the availability of
reel-to-reel, and, later, more inexpensive cassette tape recorders, that allowed for easy copying of vinyl albums.*

Justin Hughes argues, “[T]he instrumental argument . . . proposes that the unpleasantness of labor should be rewarded with
property because people must be motivated to perform labor.” That is, because works require labor to create, and labor is
something we wish to avoid if we can, if authors were not motivated by the promise of “rights,” society as a whole would be
deprived of new works, and thus the ideas contained therein. However, this is again clearly not the case, as both
pre-copyright history and the growing proliferation of works disseminated on the Internet indicate.

*374 So it is questionable whether granting the right of copyright is necessary to promote the creation of new works, and thus
to expand the pool of available ideas. Other forms of compensation--or no compensation whatsoever--may serve the same
end. Though perhaps unnecessary, it may nevertheless be sufficient for such ends. However, even this much seems suspect.
Tom Palmer notes that copyright protection may, at least in some cases, actually decrease innovation, rather than increase it.”'
In particular, Palmer cites Shakespeare’s rewriting of Thomas Kyd’s play, The Spanish Tragedy, to give us Hamlet.” Had the
modern form of U.S. copyright law applied to Kyd’s play, Shakespeare may have been legally prevented from writing what is
generally considered to be one of the greatest works of English literature.” Ultimately, whether the current system of
copyright does in fact provide the necessary incentive it is designed to, or whether some other system--or none at all--would
do as well, is an empirical (and certainly non-obvious) question.

Like the Lockean justification for copyright, the view of copyright as an instrumental right (as formulated in U.S. law) seems
to neglect recognition for any value of the works themselves or for the activity that brought them about. Indeed, it is
reasonable to conjecture, the instrumental right that adheres to authored works does so because of their instrumental value.
On such a basis, however, it is unclear why equal protection should not be offered for the authors of speeches, improvised
jazz performances, and, indeed, ordinary conversation, which would equally tend to enrich the marketplace of ideas.* What
tends to distinguish the class of protected authored works from other means of conveying information, such as ordinary
conversation, is that in the former cases, we value the works not only for the ideas they contain or information they provide,
but (perhaps primarily) for the ways that they do so. That is, to value an authored work is centrally to value it as an
expression. New York Times contributor Mark Helprin makes the point, “Mozart *375 and Neil Diamond may have begun
with the same idea, but that a work of art is more than an idea is confirmed by the difference between the ‘Soave sia il vento’
and ‘Kentucky Woman.”’*

Responding to views like that of Jefferson, above, Ayn Rand contends, “The government does not ‘grant’ a patent or
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copyright, in the sense of a gift, privilege, or favor; the government merely secures it.”** Rand professes some strange and
often untenable views on intellectual property,” but her point here is correct, and indeed reflects the language used in the
Constitution. Although the reasoning for doing so may not be sound, we do not question that the government secures
property rights through the law, be they rights to physical property or rights to authored works. Siva Vaidhyanathan echoes
Rand’s view, “[T]he public understanding of property is more fundamental, more exclusive, more natural, and precedes
specific policy choices the state may make about its regulation and dispensation.””* The government’s securing such property
rights does not indicate that such rights did not already exist to be secured by the law; rather, the contrary. The views of
copyright as a natural right and of copyright as an instrumental right are not in principle mutually exclusive. In general,
advocates of the Lockean position tend not to argue that copyright has no instrumental value.” And conversely, advocates of
the instrumental argument tend not to attack the natural-rights view directly, but instead point to the advantages of the
constitutional approach, particularly the “balance” struck between authors and the public. Indeed, the two views are largely
complementary.® Unfortunately, however, neither is capable of making up for the shortcomings of the other. In particular,
neither the Lockean nor the constitutional approach bases the right of copyright in what it is we value in the works. Indeed,
each view on copyright seems, at best, incidental to the nature of its objects, their creation, and their creators.

*376 IV. Copyright as a Creative Right: A Variation on Locke

What is missing from both of the views discussed above is a basic reflection of what it is we value in the works we are
protecting. What we primarily value is not the labor expended by authors, nor the ideas they communicate, but the means by
which they communicate them: the choices of words, colors, shapes, sounds, and their arrangement in the works. As an
author, intuitively, what one gains a right to is not the product of his labor, but rather the product of his creativity.

The value we place in an authored work, and the rights of the author, arise because the work did not exist prior to his creative
activity. Granted, the basic atomic elements used to construct the work--colors, shapes, sounds, words--were pre-existing, but
the particular selection and arrangement of such elements made by that author did not exist. The work created by the
author--be it a painting, a symphony, a novel, or an architectural design--will always be composed of unownable elements,
but these elements, by the author’s creative activity, have been arranged into something new. This is the essence of the
creative act. Hence, the author’s rights should not be in the atomic elements used to construct the work, nor necessarily the
physical object or objects that embody the work, but rather the result of that creative construction: his particular selection and
arrangement--the creation as attributable to him.

On this basis, let us sketch a variation on the Lockean position appropriate for the objects of copyright. As with the more
standard Lockean view, I agree that one has a sole right to, and property in, one’s own person. However, unlike that
considered by Locke, the common that concerns us here includes such unowned and/or unownable things as shapes and
colors, sounds and words, and also facts and ideas. As with the physical common, these items are not owned by anyone;
rather, they are free for use by anyone who so chooses, and inherently undepletable. By selecting and arranging these
unownable elements (the creative act), one lays claim to the result (the authored work), and so gains a right in it--a claim
against all others.

On this basis, the object that the author has a right to is not the physical object that embodies the work, but the abstract object
so embodied.”’ Where rights-claims to physical property bar certain uses and not others, the same is true of rights-claims to
the objects of copyright. The difference in what uses are prohibited arises *377 from differences in the nature of the
respective objects. The pioneer’s right to his property is found in the duty that others not trespass upon it, or generally
interfere with his exclusive right to exploit it as physical property--to occupy it and to work or develop it. The central right to
an authored work, thus, would be parallel, but different: the author’s right is found in the duty that others not interfere with
his exclusive right to exploit it as an abstract object. Abstract objects, unlike physical objects, are in principle multiply
instantiable--that is, capable of existing in many copies, each of which qualifies as a fully authentic instance of the object.
Unlike physical property, intellectual property is not something one can trespass upon. Rather, one exploits an abstract object
by instantiating it, in short, by making a token of the type.®

Just as looking upon or studying another individual’s physical property does not interfere with his exclusive right to occupy
it, reading a book or watching a film does not interfere with the copyright owner’s exclusive right to instantiate his creation.”
And so such activities should not be forbidden (nor, in most cases, would a copyright-owner want them to be). However,
several other activities do interfere with the copyright owner’s exclusive right to instantiate his creation, including:



* Outright copying of the work, regardless of the method of doing so, by: photocopying or retyping a literary work;
photographing and printing a copy of a pre-existing photograph; duplicating a videotape, CD, or DVD; or recreating a
painting or sculpture from scratch.

* In cases of dramatic or musical works, performing, or broadcasting a performance of, the work.

* Creating a derivative work that instantiates an element of the original work, such as its plot, characters, melodies, or other
higher-order elements that arise from the selection and arrangement of the author, and that are not reducible to the unownable
elements of the common. This includes such works as film adaptations and novelizations, translations, and sequels to
narrative works.

*378 In each of these cases, the action results in a (full or partial) instantiation of the type in a token--an embodiment of the
work over which its author holds a natural right.

The nature of creativity is a much-discussed topic, but in this sketch of a theory, I want only to say that the right to the
products of one’s creativity, as realized in an authored work, likely arises from man’s rational, autonomous capacity to
reform the world around him, and so to create new objects (both physical and abstract).” And it is the same capacity that
enables man to infringe upon these same rights in others. The same capacity, I suspect, is at play in Locke’s own theory, and
so the fact that my approach formally parallels his should not be surprising. The primary difference lies in what sort of
objects this capacity is directed towards, and so to how each right is defined. Just as my view of copyright as a creative right
formally parallels that of the Lockean position, it also seems in danger of collapsing under the weight of the same problems.
As such, let us consider the problems discussed above in turn.

First, the standard Lockean position, on face value, seems only able to justify rights in a physical object. While a right based
on creativity would seem to grant rights to certain physical objects, such a right would in fact not be a right to the physical
objects, but to the abstract objects that those physical objects embody. That is, by slathering paint onto a canvas, or chiseling
a shape from a block of stone, one creates two things: a new physical object and a new abstract object. This is true provided
that the painting or sculpture represents the first token of a new type. The right of copyright covers only that abstract object,
which is embodied in the physical object. If a Lockean natural rights claim can be justified, however, it may cover the
physical object (the painting or the sculpture) that is also made. Creating the abstract object centrally involves creativity;
making the physical object centrally involves labor. The two should not be confused. However, if the Lockean position is
sound, then the artist has distinct rights claims over each.

Where we are concerned not with the original author, but with a copyist, an interesting result arises: by copying some
pre-existing work, the copyist infringes the right of the author. Because he cannot lay claim to having created the abstract
*379 object--the type--he cannot claim a right to it. However, as he spent the labor required to copy the work (whether by
using a photocopier, retyping a literary work, repainting a pre-existing painting from scratch, or otherwise), he could perhaps
(at least on Lockean principles) make a property claim in the physical object embodying the abstract one. The copyist may
indeed have a right to the product of his labor (the manuscript, painting, or other physical object that is the result of his
labor), but not to the abstract object that it embodies. And so, even if the Lockean argument for natural rights in physical
property is sound, the right to the products of one’s creativity does not displace the right to the products of one’s labor. Given
the differences in their nature, the abstract, embodied object and the physical, embodying object have different bases to
ownership claims, and a right to claim ownership in one does not, therefore, bring about a right to claim ownership in the
other.”

The second problem for the standard Lockean position is that it seems to indicate that, so long as a copyist spends the labor
needed to fabricate a new object, there is little reason that he should not be free to do so. Because we are dealing with a right
based on creativity, and not labor, the parallel would be: so long as one exhibits the creativity needed to bring into existence a
new type, there is little reason that he should not be free to do so. This much seems absolutely correct. My notion of
creativity in no way precludes two or more individuals from independently selecting the same elements from the common
and putting them in the same arrangement. All that my view disallows is copying the pre-existing work, for doing so does not
result in the creation of a new type, but rather in manifesting a token of a pre-existing type, which may already be subject to
copyright ownership. Bringing into existence a new physical object is enough to distinguish it from pre-existing physical
objects, but the same does not necessarily distinguish any abstract objects embodied in the new physical object from those
embodied elsewhere.



Finally, on the standard Lockean position, as I stated, it would be reasonable to contend that the strength of one’s ownership
claims is proportional to the labor spent on that object. As discussed, this is an undesirable and counterintuitive basis for
copyright.® Where this is a problem for the Lockean position, however, its parallel is an entirely welcome upshot for my
own. The parallel claim for my view would be that one’s ownership claim over an authored work is proportional to the
creativity exhibited by the author. Where an individual copies an entire work, his creative contribution is nil, for nothing in
the work is the result of his independent selection and arrangement of elements from the common. Where he copies and *380
modifies the work, however, he can reasonably claim ownership over those aspects that result from his modifications--those
elements he selected and arranged. Such is the case with “derivative works”--works distinct from, but directly owing to, other
particular works.” When a filmmaker adapts a literary work for the screen, he cannot lay claim to having created the story
present in the original source, but he can claim ownership of what he introduced into the work--how the story would be
brought visually to the screen, any modifications made to the story, the adjoining of certain musical selections to certain parts
of the story, and so on.* The rights of the filmmaker are to these elements alone, as these are the elements that result from his
selection and arrangement. The remaining elements belong to the original copyright owners, and so they will retain a certain
degree of copyright ownership in the film adaptation. The same will be true for the academic who publishes an annotated
edition of someone else’s work, the literary enthusiast who translates another’s German text to English, and similarly for
other derivative works. Although the author of the derivative work has a valid claim to his creation--that is, that which
specifically arose from his creative act--what he cannot lay claim to is that which he took from the author of the work he used
in creating his work, and so infringes that other author’s right to exploit his work.

With these problems thus alleviated--indeed, in some cases, turned from problems into assets for my view--let us turn to what
is by many considered to be the most serious problem for the Lockean justification for physical property rights, and see if we
can alleviate it. The problem I speak of is the one that Locke attempts to alleviate with his scarcity proviso: that the
acquisition of property by individuals always serves to deplete the common.” The physical common is, by its very nature,
rivalrous. Even if the loss to others is often imperceptible, one’s annexing of property always restricts the liberty of others:
where they were previously free to walk upon some spot of land, with another’s annexing of that land, they are now restricted
from doing so.” Locke introduces his proviso as a restriction to the limits of his theory: that, so long as an individual’s
annexing such property does not harm others, such a property claim is justified.” But, of course, it might be reasonably
argued that, at least in some minute way, property acquisition always harms others. It does so by restricting their liberty--by
restricting some freedom they previously enjoyed.

*381 Some have attempted to argue that copyright and other intellectual property rights do very much the same thing. Bell,
for example, contends that, “Because it . . . gags our voices, ties our hands, and demolishes our presses, the law of copyrights
and patents violates the very rights that Locke defended.”” Unlike the annexing of property from the common, while the
creation and copyrighting of an authored work draws from the public common, it in no way depletes it. There is always
“enough, and as good left in common for others.” Benjamin Damstedt makes the point, “The most important difference
between the common of intangible goods and the common of tangible goods is the nonrivalrous nature of the undeveloped
intangible materials in the former. Nonrivalry means that there is infinite allocative capacity of materials contained in the
common of intangible goods.”” Moreover, following the approach I have sketched, and given an understanding of the nature
of authored works as abstract objects distinct from the ideas they express, the public at large has no fewer freedoms following
the copyrighting of some work than they had prior to that copyrighting. They remain free to pillage the common as much as
they were before; they remain free to write precisely the same words in precisely the same order as in the copyrighted work.
All that they are restricted from doing is copying the work--which they could not have done before the work existed (and so
was copyrighted) in the first place.” *382 Indeed, the public gains the freedom to use the new work in ways not restricted by
the right of copyright, such as the freedom to read or view the published work.”

V. Discussion

As emphasized above, what I have provided is only intended as a first sketch of a plausible right of copyright. As such, there
remains much to be filled in, far more than the scale of this paper will allow. However, to forestall at least the first round of
objections, I wish to briefly consider here a couple of issues that might be raised against my view.

One of the strongest arguments against natural rights claims is that, prima facie, such rights seem to be absolute, inviolate
rights, and this flies in the face of consequentialist counterexamples.” So, one might ask, granting that I describe the right to
copyright as a natural right, should it thus be taken to be an absolute right? I contend no such thing--far from it. The list of
rights and interests that may conflict with that of copyright is surely a long one, including the right to free speech, standard



property rights, and all manner of personal and societal interests. As such, I do not wish to conflate the de jure infringement
of a copyright with the wrongful violation of that right.”” Although I suspect considerations of such conflicts must generally
be made on a case-by-case basis, I would suggest that where infringing a copyright is necessary to expanding the pool of
ideas and knowledge available to mankind, such should not be considered a violation of that *383 copyright. That is, while I
find our interest in expanding the pool of ideas an unsuitable grounding to or purpose of copyright, it is nonetheless a very
reasonable limiting factor to copyright. After all, it is on the growing pool of ideas that authors draw in creating their works.
With each new idea added to the marketplace of ideas, the possibility of still more ideas grows exponentially. As the authors
of new works draw from, or build upon, this pool of ideas, its growth is even more in their interests than it is in the interests
of the general public. There is much more to be said on this issue,”® but that my view allows for overriding ethical
contingencies, and so does not describe an absolute right, seems to count heavily towards its plausibility, and that it does not
describe an absolute right does not itself count against such a right being a natural right.

Next, one might argue, arising as it does from the creative act, and operating over the product of this act, the right I describe
would also prima facie extend to ownership of ideas, which, as I stated in the beginning of this article, standardly fall outside
the domain of copyright. Indeed, I suspect something very much like the position I sketch could also ground something like a
right to ideas. Such could provide an explanatory foundation to our intuitions regarding plagiarism, for instance. However,
given the difference in their objects, the implications of a right over ideas, and the limitations to such a right, are very likely
to diverge in kind from a right over their particular expressions authored works. Given the nature of ideas and their
instantiation, I suspect a right to ideas faces far more conflicting rights and interests than does a right to their particular
expression in authored works. Moreover, where authored works seem best understood within the type/token framework (that
is, multiply instantiable abstract objects that can be created and destroyed), there seems a much stronger claim to ideas being
of the universal/particular sort (which are not created, but only discovered), and as such not the sorts of entities that any
individual can state a claim to having created, and so to having a right over, at least a right based on creativity.
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Waldron, supra note 63, at 878. On such a view, neither praise nor blame is due an “author” for she is merely a conduit in the
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certain sequences and in certain ways into musical instruments they own without obtaining the permission of the copyright holder.”
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copyright and patent do the latter. Palmer, supra note 51, at 72, 77. For our general understanding of liberty, however, I believe it
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