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*194 Introduction
The immediate goals of patent and antitrust policy are necessarily in conflict with each other. While antitrust law promotes
competition by limiting the frequency and scope of monopolies, patent law creates time-limited monopolies to encourage
investment in research and development.1 If a patent grant is a special exception to the anti-monopoly goals of competition
law, then the proper scope of this exception is often difficult to define.
For almost a century, courts and commentators categorized questions at the intersection of patent and antitrust as belonging
to either one domain or the other, condoning some patentee practices as rewarding invention and condemning others for
reducing competition.2 This vacillation between patent and antitrust goals led to indeterminate rules and sometimes
conflicting outcomes.3 Louis Kaplow recognized this problem in 1984, and noted that solving the patent-antitrust dilemma
required coordination with other aspects of patent policy.4 Kaplow’s Reappraisal spawned a wealth of literature aimed at
increasing the efficiency of patent policy, typically by comparing the costs and benefits of patent-antitrust rules with the
potential costs and benefits available by other changes in patent policy.5
Despite these advances, the existing approaches to patent system design tend to treat the costs and benefits of granting patent
monopolies as if they were fully *195 internalized by a single national economy.6 Today, however, there is significant
interplay among various patent systems.7 Substantial international spillovers, primarily of benefits, create opportunities for
countries to behave strategically in their implementation of patent policy. For example, many countries benefit from
advancements stimulated by patent protection, regardless of whether that patent protection is offered within their borders or
elsewhere.8 Acting unilaterally, such countries may rationally decide to forgo the costs of operating a domestic patent system,
while continuing to enjoy the benefits of other jurisdictions’ patent systems.
This collective action problem calls for formal coordination; accordingly, significant moves have been made towards
standardizing the patent rights available around the world. Most prominently, the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) sets substantive, minimal patent protections that all signatories must provide.9 However,
analogous antitrust harmonization efforts have repeatedly stalled.10 As a result, questions at the patent-antitrust intersection
have been largely left to national discretion. Despite the appearance of international standards, significant components of
substantive patent policy remain in the hands of national policymakers.
Although the literature on international patent cooperation is extensive, commentators have generally focused on the
distributional consequences of international patent protection, rather than on how an agreed-upon amount of patent protection
might be optimally implemented.11 As a result, the efficiency of international patent *196 cooperation remains largely
unaddressed; the single-jurisdiction literature does not consider the international effects of rewarding invention, while the
international literature does not evaluate the competing means for offering that reward.
This Article models the costs and benefits of offering patent protection when there are spillovers from other patent
jurisdictions. It predicts how national policymakers will behave--both with and without formal coordination--and evaluates
the consequences of their predicted behavior. This analysis suggests that the current international patent regime is inadequate,
and that improved outcomes are available through increased cooperation.
Part I of this Article provides background on the tension between patent and antitrust law and describes several approaches
that have been used to address the problem. This Article also introduces the international frameworks affecting patent and
antitrust policy today.
Part II of this Article models the costs and benefits of operating a national patent system when the rewards of stimulating
innovation are shared across economies. The model predicts how a rational policymaker will set patent terms and

patent-antitrust policies, both in the presence and in the absence of a patent treaty constraining the policymaker’s behavior.
Part III of this Article uses the model from Part II to demonstrate that the existing international patent regime is expected to
lead to suboptimal results. It then discusses the necessity and feasibility of improving the existing regime through increased
coordination of patent-antitrust policies.
Part IV of this Article examines the assumptions of the model and evaluates other factors that could cause the existing regime
to produce outcomes better than expected. Part V concludes this Article.
I. Background
A. What is the Patent-Antitrust Intersection?
A patent is a state-granted right to exclude others from making, using, selling, or importing an invention.12 This right
comprises two parts: state-provided enforcement mechanisms, such as a civil cause of action in U.S. District Court,13 and
*197 antitrust immunity for conduct that might objectively reduce competition.14 A patent holder has a prima facie right to
monopolize the patented product and can invoke the authority of the state to do so.15
However, patent ownership does not create blanket antitrust immunity. For example, courts have held that patentees exceeded
the scope of their lawful monopolies by charging royalties on expired patents, tying the sale of patented products to the sale
of unpatented products, and unreasonably restricting resale of patented goods.16 A patentee could find his attempted
restriction on the licensee unenforceable, or in some cases, be subject to antitrust damages for his conduct. Courts have
viewed other licensing constraints, such as field-of-use restrictions or production limits on licensed products, more
favorably.17 The antitrust limitations on patentees have also changed over time, both through judicial and regulatory
decision-making.18
There are often significant differences in patent-antitrust policy across jurisdictions. For example, the European Commission
(EC) is particularly hostile to *198 territorial restrictions, a practice that Japan has consistently allowed.19 The EC is also
skeptical of price maintenance clauses, which are subject to more lenient treatment for both patentees and non-patentees in
the United States.20 Courts have resolved other questions of patent-antitrust policy more consistently across jurisdictions. For
example, the United States, E.C., and Japan uniformly condemn collection of royalties after a patent has expired.21 Many of
the policies that differ from jurisdiction to jurisdiction have a substantial impact on an inventor’s reward.
A patent-antitrust controversy arises anytime a patentee engages in patent-related conduct that reduces competition. Broadly,
the legal questions come in two flavors: what kinds of contractual restrictions will a court enforce, and what practices may a
patentee engage in without being liable under antitrust laws. Antitrust immunities are the competition-reducing activities a
patentee may undertake without either losing rights or incurring liability. Practices within these bounds constitute legal
exploitation of the patent; other activities are sanctionable anticompetitive conduct.
B. Theories of the Patent-Antitrust Intersection
Early attempts to define the bounds of patent protection achieved nebulous and often contradictory results. For example, one
case noted that “the primary purpose of our patent laws is not the creation of private fortunes for the owners of patents, *199
but is ‘to promote the progress of science and the useful arts.”’22 This finding suggested a stern approach to patentees, who
may have exceeded the scope of their patents the moment they attempted to collect royalties. But another case held that a
practice was acceptable so long as it was “reasonably adapted to secure pecuniary reward for the patentee’s monopoly.”23 By
invoking one principle or the other, a court could justify almost any outcome in a conflict between patent and antitrust law.
Courts could condone a restrictive licensing practice by finding that the practice rewards patentees,24 while condemning a
similar restrictive licensing practice by finding that it harms competition.25
Other cases looked to the scope of the invention itself to determine whether a patentee was acting within the proper bounds of
his patent, reasoning that a patentee should have “exclusive use of just what his inventive genius has discovered.”26 Within
those bounds, a patentee could seek the reward that he was “entitled to secure,”27 provided that he did not do anything “in [its]
very nature illegal.”28

Given these hazy boundaries, it was difficult for an inventor to know in advance whether he was undertaking a practice that
was “in its very nature illegal” or was merely seeking the reward he was “entitled to secure.” The use of these conclusive
terms as a test for patentee practices was inherently circular and could not inform a decision as to which combination of
patentee rights would optimally produce the desired reward for invention.
Louis Kaplow’s landmark Reappraisal transformed the apparent conflict between patent and antitrust policy into a balancing
test in service of a common goal.29 Kaplow introduced a cost-benefit framework allowing for rational comparison of various
policy options.30 The social benefits of a patent system, he noted, are obtained as a result of rewarding patentees, while the
costs of the patent system come in the form of deadweight losses from patent monopolies.31 Kaplow argued *200 that
candidate patent policies should be evaluated by comparing the policies’ potential wealth transfer to patentees to the
deadweight loss they could be expected to cause the society--the “ratio test.”32
Kaplow’s ratio test evaluates antitrust immunities just like the length of a patent’s term, the scope of a patent’s exclusivity, or
any other aspect of patent policy--each having the potential to increase or decrease a patentee’s reward at the cost or savings
of some incremental deadweight loss.33 Kaplow called for classifying policies according to the reward they deliver to
patentees per unit of deadweight loss.34 An optimal patent system would start with the policies producing the greatest patentee
reward per unit of deadweight loss, then gradually add increasingly inferior patentee rights until the marginal benefit to
society from the increased incentive to invent is no longer offset by the marginal deadweight loss.35
Kaplow acknowledged that lack of empirical data may make it difficult to implement the perfect patent system,36 but his
framework was nonetheless a breakthrough because it allowed for meaningful comparison of candidate patent policies. After
nearly a century of indeterminate formalisms, there now existed a rational method for comparing one patent-antitrust policy
to another.
Kaplow’s model treated the costs and benefits of granting patent monopolies as if they were fully internalized by a single
national economy.37 This assumption is an elegant simplification and is inconsequential provided there are no significant
interactions across patent jurisdictions. However, developments in the last quarter-century--the increased availability of
foreign markets under the World Trade Organization (WTO), the arrival of competent non-U.S. patent jurisdictions, and
dramatic improvements in knowledge-sharing across borders--call for reexamination of these assumptions. Moreover, various
treaty commitments now constrain domestic patent law.38 To effectively evaluate domestic patent policy, we must understand
the international context in which these decisions take place.
*201 C. International Treaties Affecting Patent-Antitrust Policy
Today, decisions about patent-antitrust policy take place against two distinct backgrounds: extensive international
cooperation in the realm of patent law and virtually non-existent cooperation in the realm of antitrust law.
Antitrust harmonization efforts have been repeatedly unsuccessful.39 The 1947 Havana Charter included basic antitrust
provisions,40 but the U.S. Senate rejected the Charter and it never entered into force.41 The next several decades saw further
attempts at international antitrust standards, but ultimately yielded only a non-binding Restrictive Business Practices Code.42
Recent attempts to add competition policy to the WTO framework were thwarted when negotiators took the issue off the
agenda for the Doha Round in the summer of 2004.43 As a result of these setbacks, countries remain largely unconstrained in
their power to create and enforce antitrust law.44
Patent cooperation has a more extensive and successful history. Under the 1883 Paris Convention for the Protection of
Industrial Property (Paris Convention), signatory countries committed to offer nationals of other signatory countries the same
opportunity to receive and enforce patent right as they offer to their own nationals. *202 45 The Paris Convention was quickly
and broadly accepted.46 As a result, almost every country in the world is formally committed to non-discrimination in patent
rights based on either citizenship or location of invention.47
Notably, the Paris Convention does not require signatory countries to offer any particular level of patent protection. So long
as a signatory country offers the same level of protection to all inventors regardless of nationality, it could offer a trivial
amount of protection and be in full compliance with the Convention.48 For over a century, international patent law was
nothing more than a promise of national treatment.

Subsequent patent treaties standardized the form of patent applications or otherwise streamlined procedure,49 but efforts to
achieve global harmonization of substantive rights were unsuccessful for many years. Finally, in 1994, minimum patent
protections were added to the General Agreement on Tariffs and Trade (GATT) Uruguay Round.50 These provisions--known
as the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)--became a requirement for joining the
World Trade Organization, and TRIPS was propelled to rapid and widespread accession.51
*203 TRIPS sets certain minima for patentee rights, including a mandatory patent term and basic rights of exclusive use.52 It
also specifies the standards by which new applications should be evaluated.53 It does not, however, require members to
provide any specific antitrust immunities to patentees.54 Despite the close coordination of patent policy, questions of antitrust
are largely delegated to member states.55
As a result of the divergent outcomes obtained from these parallel international harmonization efforts, national patent polices
today operate in two distinct spheres. Issues thought to be at the core of patent protection are largely standardized, while
matters traditionally associated with antitrust law are left to national discretion.56
This Article now turns to evaluate how a policymaker pursuing his country’s self-interest can be expected to employ this
discretion, as well as the consequences for expected patentee rewards.
II. National Patent Systems with International Benefits
National patent policymakers do not make their decisions in a bubble; nearly all domestic patent policies have effects,
positive or negative, outside a country’s borders. Likewise, national patent policymakers should expect their domestic
economies to be affected by other countries’ patent policies. Understanding the cross-border consequences of national patent
policy is the first step to evaluating the potential for socially beneficial cooperation.
This section begins by presenting several assumptions useful for evaluating how national patent jurisdictions interact. It then
incorporates these assumptions into a model for national policymaking.57 Finally, it evaluates this model under several
scenarios with varying degrees of policy coordination across jurisdictions.
A. An Inventor’s Expected Reward Depends on Patent Regimes Around the World
Today, an inventor is entitled to secure a patent not only in his home country but in practically any jurisdiction in the world.
Under the terms of the Paris Convention, *204 signatory countries, of which there are now 173, must afford foreigners the
same patent rights as the country’s own nationals.58 Regardless of where he lives or works, an inventor may file a patent
application in the country of his choosing. Although many inventors choose to file patent applications only in their home
countries, the option of filing for international protection is an important component of an inventor’s expected reward.59
Patents from some jurisdictions will be worth more than others, but an inventor’s total reward is based on the expected
benefits he will receive from countries around the world.
To simplify the analysis, the Author starts with the assumption that inventors have the same total incentive to invent
regardless of where they live.60 Each patent jurisdiction’s offerings are a geographically neutral entitlement, the sum of which
(Z) is the expected reward available to an inventor anywhere in the world.
B. Various Economies Capture the Benefits of Rewarding Invention with Varying Effectiveness
Inventors may have equal opportunity to take advantage of worldwide patent protection, but national economies do not.
Some countries will be better positioned to benefit from increased investment in research and development than others.61 For
example, consider two engineers with the knowledge and resources to make an important contribution to the field of
semiconductor manufacturing--one in Canada, and one in the United States. Both inventors have the same opportunity to
have their inventions protected in the most important jurisdictions for this technology area--including China, Japan, South
Korea, and the United States62--and as a result, have the same incentives to undertake the necessary research and
development. However, the Canadian and U.S. economies do not receive the same benefit when these inventors perform their
work. The United States has a much more developed *205 semiconductor sector and is better positioned to capitalize on new

developments in the field regardless of where those developments are made.63 Canada, by contrast, has comparatively little
stake in the state of semiconductor manufacturing.64 The United States benefits more than Canada even when a Canadian
engineer makes the next big improvement. A country captures the benefits of an invention when it has the capability to
design, manufacture, and conduct further research for products based on that invention.65
A country may also benefit from the opportunity to consume patented products invented and produced in another country.
Imagine that a new disease breaks out in a country with a limited pharmaceutical sector--like Estonia.66 A country with a
sophisticated pharmaceutical sector--like Israel67--might be capable of developing a cure quickly, but have no domestic need
for the treatment. Which country benefits more from an international regime granting worldwide patent protection for
pharmaceuticals? Although royalties will flow from Estonia to Israel, Estonia may benefit more from the treaty than Israel
does because the treaty allows the Israeli scientists to attend profitably to the Estonian disease. In the absence of the treaty,
Israeli scientists would most likely direct their attention to other, perhaps more local problems. Estonians could lose the
opportunity to receive treatment altogether. Consumption, and not just production, leaves people better off.68
The benefits of encouraging innovation reach beyond the parties directly involved in a transaction of a patented product. A
premise of the patent system is that knowledge spills over, and that even a patent-protected advance has benefits for the
technology surrounding it. The new knowledge disclosed in a patent application may stimulate other discoveries, and, even if
not disclosed,69 new discoveries *206 are often leaked or reverse-engineered.70 Patented or not, advancements in human
knowledge are public goods,71 and often, the benefits of public goods are not constrained by national borders.72
Estimating the benefit that a country receives from international patent protection is not as simple as measuring royalty flows.
Rather, the model presented below evaluates patent policy based on the total benefit received (B) by a given national
economy as a result of invention being rewarded wherever it occurs.
C. Patent-Antitrust Rules Are a Factor in a Patentee’s Expected Rewards
Antitrust immunity for a particular patentee practice benefits patentees while inflicting costs on the jurisdiction granting the
patent.73 Both the length of the patent term in a given jurisdiction (L) and the array of rights included in the patent grant ()
affect the global expected return to inventors under an international patent regime.74
To illustrate the significance of patent-antitrust policy on inventor reward, consider an inventor holding a patent essential to
the 802.11 (Wi-Fi) standard. Some jurisdictions have an essential facilities doctrine that requires reasonable and
non-discriminatory licensing in extraordinary circumstances.75 Invoking this antitrust doctrine would substantially reduce the
cost of both granting the patent to the inventor and that inventor’s expected reward. Alternatively, the jurisdiction could
shorten the term of all patents relating to wireless technologies, similarly reducing the costs of the monopoly and the benefit
to the inventor. For some technologies, forcing reasonable and non-discriminatory licensing would reduce the incentive to
invent more than shortening the patent term would.76 In the case of a rapidly evolving *207 field, such as wireless
communications, the final years of the patent are probably not worth much because there is a high probability that new
developments will make the technology obsolete by then.77 However, being forced to offer reasonable non-discriminatory
licenses would be a great loss for the patentee, since he could no longer hold out for the full value of the patented technology.
Effective patent cooperation requires coordination of both the patent term and the rights of the patentee under the patent
grant. However, this degree of cooperation is not equivalent to the complete harmonization of antitrust laws. Antitrust law is
only implicated to the extent it creates liability for practices related to procuring, owning, licensing, and enforcing patents.
D. Putting It Together: The Costs and Benefits of a National Patent Policy
Based on the assumptions discussed above, the decision to provide national patent protection can be modeled as follows:78
A country setting out to design a patent system can set the length of the patent term (L0) and the rights, including antitrust
immunities, granted to a patentee (a vector R 0). Offering domestic patent protection causes some deadweight loss (C) given
by the function:
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Meanwhile, this national patent system produces an expected reward (P) to an inventor, given by the function:
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
As Kaplow suggested, the country in question derives some benefit B as a function of P. However, the next step in Kaplow’s
model, maximizing (P0) - C, no longer tells the whole story. Rather, as discussed in Part II.A, P0 is only part of the reward
expected by an inventor. The inventor’s full expected reward (Z) is given by the sum of the rewards available from all the
patent systems in the world:
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
where Pn is the expected reward to an inventor from the patent system of country n, and Ln and R n are, respectively, the
temporal length and the set of rights granted to a patentee by a given country n. Note that Pn describes an expectation--the
reward *208 available in a given jurisdiction multiplied by the probability that an inventor will choose to file there.79
A country’s benefit from invention being rewarded by patent systems around the world, B, is a function of Z:
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
As discussed in Part II.B, various countries will benefit from Z with varying degrees of effectiveness--that is, each country
has its own function B(Z).
1. National Patent Policy without Coordination
A national patent policymaker acting in his country’s self-interest will seek to maximize the benefits received from the global
patent system while minimizing the costs of running the country’s domestic patent system. In other words, he maximizes
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
where L0 and R 0 are the levers the policymaker has at his disposal. Replacing Z with a summation of patentee rewards Pn
(see equation 3), the policymaker actually maximizes
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Because the national policymaker does not make patent policy in other countries, the benefits received from other countries’
patent systems are beyond his control. Taking the partial derivatives of equation 6 with respect to the variables he can control
(L0 and R 0) and setting them to zero results in
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
and
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
which tells our policymaker that his country’s benefits less costs are maximized when
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*209 and
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Even though a national policymaker can only control his country’s patent policy, the optimal amount of protection in his
country depends on the total amount of protection provided by other countries.80 If the marginal benefit of rewarding
invention diminishes as the total reward available to inventors increases,81 a national policymaker will offer more patent
protection when others offer less and vice verse. That is, when Z is close to zero, the increase in B is large for each additional
increase in patentees’ rights in any jurisdiction--this might occur, for example, when an adventurous country is the first to

offer some new kind of intellectual property right. A proposed new patentee right or a patent term extension would have a
very low patentee reward per unit of deadweight loss hurdle to overcome, suggesting that the first patent jurisdiction will
offer strong patent rights.
At the other extreme, when Z is large, such as when all the significant jurisdictions are already offering generous patents
rights, the increase in B is likely small for any additional increase in patentees’ rights. A proposed new patentee right or a
patent term extension would now have a very high patentee reward per unit of deadweight loss hurdle to overcome,
suggesting that later-blooming patent jurisdictions will offer comparatively weak patent rights.82
Without some form of informal or formal cooperation, this arrangement is unstable. If Country A sets strong patent rights,
Country B will rationally decide to set weak patent rights. However, Country A may decide that this arrangement is unfair
and weaken its patent rights in retaliation for B’s free riding. In response, Country B may then decide to set strong patent
rights-- and the situation has reversed *210 itself. It is possible they will reach a natural equilibrium,83 but on its face, this
situation calls for coordination.
2. Coordinated Patent Policy
Suppose that a group of countries decides to coordinate their patent policies. One way they could do this is by committing to
follow the decisions of a national policymaker in a lead country.84 The participating countries, “member countries,” would
agree to have identical patent policies, while non-member countries would continue to set their policies unilaterally. The sum
of the expected reward to patentees from the patent systems of these member countries is given by X, where
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
and the sum of the expected reward to patentees from the patent systems of non-member countries is given by Y, where
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
such that
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
The policymaker maximizes
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Because the national policymaker does not make patent policy in non-member countries, the benefits received from these
countries’ patent systems are beyond his control. Taking the partial derivatives of equation 14 with respect to the variables he
can control (L0 and R 0) and setting them to zero results in
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
and
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*211 which imply
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
and
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
However, by taking the partial derivatives of equation 11, note that

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
and
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
If <<equation>> and <<equation>> are greater than zero for all member countries,85 then <<equation>> and <<equation>>.
Comparing equations 17 and 18 to equations 9 and 10, it is apparent that members of a patent treaty will elect to have
stronger patent protection than they would if they were making policy without coordination. A unilateral increase in patent
scope will need to overcome the threshold set out in equations 9 and 10. *212 But, if other countries commit to making the
same increase, the contributions to X made by the other countries’ increase in patent scope will help the proposed policy over
the threshold. Thus, regardless of the total level of patent protection in the world, countries will tend to grant stronger patent
protection when they cooperate than when they do not.
This does not mean that it always makes sense for a group of cooperating countries to offer patent protection at all. When the
worldwide level of patent protection is high, the marginal return to rewarding invention will be small, and it may be
inefficient for even a cooperating group of countries to start offering patent protection. For example, it is possible that a
group of countries will jointly decide that free riding on the rest of the world’s patent systems would maximize their own
welfare. However, holding <<equation>>constant, a national policymaker will find stronger patent protection more desirable
when other countries agree to implement similar protection.
3. Partially Coordinated Patent Policy
Finally, suppose a group of countries coordinates their patent policies but leaves patent-antitrust questions to the discretion of
the individual members.86 For example, consider a patent policymaker whose choice of patent term (L) will be followed by
other countries, but who only has authority to set the scope of antitrust immunities for his own country.
The told expected reward to inventors is now given by:
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
because the reward offered by all member countries depends on L0, but only the reward offered by the policymaker’s
countries depends on R 0.
The policymaker now seeks to maximize
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
He does this by setting the derivatives with respect to both L0 and R 0 to zero. When the policymaker takes the derivative
with respect to L0, he obtains the same result as in equation 15:
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*213 That is, the policymaker will set the length of the patent term the same as if the countries were coordinating all aspects
of their patent policy.
When the policymaker takes the partial derivative with respect to R

0

he gets

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
However, because member countries will follow only the policymaker’s lead for the patent term, P0, is the only component of
X that depends on R 0. Therefore, <<equation>> and the policymaker actually seeks to achieve:
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Compared to the result stemming from equation 8, the policymaker will set patent-antitrust policy in the same way as if the
countries were not coordinating their patent policies at all. Uncoordinated antitrust immunities will be weaker than they
would be if the member countries were also coordinating their patent-antitrust policies.

If a national policymaker follows the guidance of equations 23 and 25, he will set his national patent policy such that
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
and
TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Note that partial coordination creates a preference for extending patent terms rather than for increasing patent-antitrust
immunities. Suppose the policymaker can choose to implement either Policy A, an increase in the patent term, or Policy B, an
increase in antitrust immunity. Even if Policy A is a less efficient technique for rewarding invention (i.e., it provides less
reward to patentees per unit of cost), it *214 is possible that the policymaker will select Policy A over Policy B, because
Policy A’s increase in the patent term will be matched by the other member countries. Because of the distorting influence of
the partial coordination regime, policymakers will select term extensions with lower marginal returns over increases in
antitrust immunity with higher marginal returns.
Of course, it is unrealistic that a single national policymaker has complete authority to adjust patent terms in all the member
countries. Rather, when countries coordinate the patent term, they typically negotiate it in advance, and fix it in a treaty that
is not easy to modify.87 As a result, the primary tool remaining in the hands of any national policymaker will be control of
patent-antitrust policy.88 Optimizing patent-antitrust policy unilaterally under equation 27, the policymaker will often find it
unfavorable to grant any further patentee rights. If a large number of significant patent jurisdictions have joined the treaty, Z
will already be high, and <<equation>>will be small. In other words, the marginal benefit to the country from an additional
reward to inventors is slight. Without coordination, there may be few antitrust immunities that can overcome the high hurdle
set by these conditions. Therefore, it is expected that a treaty fixing the patent term, but leaving patent-antitrust policy to the
discretion of member states, would lead to increased antitrust liability for patentees.
Countries could mitigate this effect by separately coordinating patent-antitrust policies informally, a possibility considered in
Part III.D. First, however, this Article evaluates the formal agreements coordinating international patent policy today.
III. A Visit to the Real World: The TRIPS Agreement
The model presented above predicts that preferences for national patent policy will depend on the extent and form of
international cooperation. This Article now turns to the most significant patent treaty in force today, the TRIPS Agreement,
to evaluate the national incentives created by this prevailing treaty regime.
A. The Patent Protection Requirements of TRIPS
TRIPS includes several basic principles as well as specific minimum standards of intellectual property protection. With
regard to patents, TRIPS requires member states to issue a patent for any invention that is new, involves an inventive *215
step, and is capable of industrial application.89 This patent protection must extend for 20 years from the filing date,90 and must
include the right to exclude others from “making, using, offering for sale, selling, or importing” infringing products.91 The
patent grant can not depend on the place of invention or the field of technology.92
If a member state offers intellectual property protection exceeding these minimum standards, either to its own nationals or to
a group of foreign nationals, it must offer that same protection to nationals of all member states.93 This provision is likely to
hamper future bargaining for reciprocal recognition of additional patentee rights with a subset of member states. If a member
state chooses to increase patent protection, it must offer this increase in protection to nationals of all member states, whether
or not other member states make a reciprocal increase in protection.
By ratifying TRIPS, member states committed to offering a patent system that was blind to the location of invention and open
to all the nationals of all other member states.94 But the member states also committed to a specified patent term, thereby
sacrificing their abilities to decrease (though remaining free to increase) the length of time those patents remain in force.95

B. TRIPS and Antitrust
Despite setting minimum requirements for national patent protection, the TRIPS Agreement left most of patent-antitrust
policy to the discretion of the member states. The treaty twice acknowledges the right of member states to enforce antitrust
laws against patent holders. First, there is the general principle of Article 8(2) that “[a]ppropriate measures, provided that
they are consistent with the provisions of this Agreement, may be needed to prevent the abuse of intellectual property *216
rights by right holders or the resort to practices which unreasonably restrain trade or adversely affect the international transfer
of technology.”96
Various commentators, and at least one WTO panel, have suggested that this reservation of antitrust enforcement powers to
the member states should be interpreted broadly.97 Abuse of intellectual property rights does not require market domination,
or even behavior ordinarily thought to be anticompetitive. The use of the intellectual property right need only be
“illegitimate” or contrary to the goals of encouraging innovation or disseminating technology.98
With regard to licensing practices, Article 40(2) of the TRIPS Agreement is even more explicit regarding the scope of
Member State authority:
Nothing in this Agreement shall prevent Members from specifying in their national legislation licensing
practices or conditions that may in particular cases constitute an abuse of intellectual property rights
having an adverse effect on competition in the relevant market. As provided above, a Member may adopt,
consistently with the other provisions of this Agreement, appropriate measures to prevent or control such
practices, which may include for example exclusive grantback conditions, conditions preventing
challenges to validity and coercive package licensing, in the light of the relevant laws and regulations of
that Member.99
Under Article 40(2), “licensing practices or conditions” have been understood to include refusals to license, discriminatory
grants of licenses, and restrictive license clauses.100 Member states have great latitude in determining the practices that
constitute abuses of intellectual property rights, so long as the measure of abuse is a given practice’s deleterious effect on
competition.101 It is also acceptable to have per se rules declaring patentee conduct anticompetitive, provided those rules are
based on actual competitive concerns.102
*217 Although these Articles appear to recognize member state antitrust enforcement authority, they are widely interpreted as
implying limits on that authority.103 Phrases like “appropriate measures” and “consistent with the provisions of this
Agreement” are generally understood to restrain member states’ authority to take certain measures against intellectual
property right-holders.104
However, if these Articles are an example of formal antitrust cooperation, they are an extremely limited one. The restraints in
Articles 8 and 40 would only be triggered if a member state took extreme--perhaps unprecedented-- antitrust positions against
holders of intellectual property rights.105 TRIPS does not attempt to establish substantive antitrust immunities, nor does it
coordinate patent-antitrust policy more generally.
What good is antitrust cooperation if it only amounts to an agreement not to be extraordinarily hostile to patentees? Perhaps
these limited provisions address the concern that a member state might use antitrust policy to dismember its TRIPS
obligations entirely.106 TRIPS does not require any particular patent-antitrust policy within the universe of reasonable options;
it is implicated only if when antitrust enforcement leads to the “general curtailment of intellectual property protection.”107
Because of the wide latitude given to member states to set patent-antitrust policy, TRIPS is best categorized as an example of
the partially coordinated patent policy described in Part II.B.3. The treaty formally coordinates certain policies affecting
patentee reward, such as term length and the enforcement rights, while member states have discretion over other policies,
such as those involving antitrust immunities. Although TRIPS may impose some requirements on permissible antitrust *218
policies, these requirements are so minimal that almost any policy capable of increasing competition--even to the great
detriment of patentees--can satisfy the TRIPS requirements. To the extent that the treaty addresses antitrust policy, it is only
to ensure that member states offer something resembling intellectual property rights--not that they offer minimally
substantive antitrust immunities.
The model presented in Part II therefore predicts that membership in TRIPS would be associated with increased antitrust

liability for patentees, particularly in jurisdictions that extended their patent terms to join TRIPS.108 Antitrust policies that
would be beneficial to many countries if uniformly adopted likely remain unimplemented, because the benefits of granting
antitrust immunities are shared globally and the costs are borne locally. Patent protection is not necessarily too weak; it is
possible that the negotiators of TRIPS set longer patent terms to compensate for expected weak antitrust immunities. But
regardless of the optimal total level of patentee rewards achieved by TRIPS, the model suggests that this level is obtainable at
a lower cost through more comprehensive coordination of patent-antitrust policy.
C. Non-Consensual TRIPS
Lurking in the background of any discussion of the purpose and effect of a TRIPS provision is the divergence of interests
between developing and developed countries. The consensus is that mandatory IP protection was not in the best interest of
developing countries, and that these countries agreed to TRIPS only in response to coercion from more developed
countries.109 After all, stronger patent protection is not necessarily better for everyone.
Diverging preferences for the level of patent protection is consistent with the model presented in Part II. Under this model,
countries will enjoy varying levels of *219 benefits in response to increased global patentee rewards (i.e., they will have
different B functions). Without outside influences, a country that would only slightly benefit through a coordinated increase
in patentee rewards will rationally sit out the increase.110
Moreover, it makes sense that countries obtaining greater marginal benefits from increased patentee rewards would make side
payments to countries obtaining less marginal benefits in order to reach an agreement on stronger patent regimes.111 When a
country with greater capacity to benefit from increased patentee rewards wants to increase patentee rewards, it has two
options. First, the country could increase the strength of its own patent system. However, these increases in patentee reward
will come at a high cost. If a country gets a large benefit from patent protection, it likely will have already offered relatively
strong domestic rights, and providing additional reward will require resorting to less economical policies.
Second, countries could pay other countries to strengthen their patent systems. Because countries receiving less reward from
patent protection will have relatively weak domestic rights, greater gains in patentee reward will be available at lower cost by
cooperating with other jurisdictions. Bargaining allows countries enjoying large benefits from rewarding patentees to transfer
a portion of these benefits to countries who would otherwise have no interest in increasing patentee rewards.
The divergence of interests underlying TRIPS could lead to several conclusions regarding the failure to standardize
patent-antitrust policy. One possible conclusion is that the failure to restrain antitrust enforcement more significantly was a
major oversight on the part of the developed countries that traded other benefits for TRIPS accession. Although Articles 8
and 40 of TRIPS would not allow developing countries to declare all patent activity anticompetitive, they do give developing
countries latitude to offer extremely weak antitrust immunities to patentees.
An alternate conclusion is that the current latitude in antitrust was not an oversight, but rather was part of the bargain. The
developing countries may have required side payments in excess of the value that these antitrust policies would have had to
developed countries. But this theory does not answer the efficiency concerns; in fact, it contradicts the intuition that the
developed countries have as *220 much or more to gain from trading for antitrust immunities as they do from trading for
patent term guarantees. If the patent term offered by developing countries has already been increased through side payments,
the next marginal dollar would be better spent buying antitrust immunities than it would be spent buying a longer patent term.
Perhaps the developed countries should relax their patent term demands and instead increased pressure on developing
countries to commit to strong patentee antitrust immunities.
One response to this criticism is that antitrust immunities are more difficult to define and more costly to enforce. The length
of a patent term is readily verifiable, and a country that failed to meet its obligations--for example, by passing a law that
granted patentees nineteen years of protection-- would be subject to WTO sanctions. Antitrust enforcement is significantly
more nuanced and fact-intensive. Unless a member state made patentee practices protected by TRIPS per se unlawful, it
would be difficult for other member states to intervene on behalf of individual patentees. Moreover, a member state that
wants to shirk its antitrust obligations could often achieve the same result using a rule-of-reason analysis. Though individual
cases of overzealous prosecution of patentees could be brought before the WTO, developed countries may have concluded
that an increase in patent term was simply a cleaner concession.

Even if it were unfeasible to extract further antitrust concessions from developing countries, it seems that it would have been
beneficial for developed countries to coordinate patent-antitrust policies more extensively amongst themselves. As discussed
in Part II, coordination can produce benefits even without full participation. Those countries with an interest in providing
greater patent protection than the baseline requirements of TRIPS could enter an additional agreement to offer supplementary
patent protection such as explicit patentee antitrust immunities. TRIPS, however, does not accommodate such multi-tiered
arrangements; it is a one-size-fits-all package.112 If there is such an agreement among developed countries, it does not exist
within TRIPS.
D. Extra-Treaty Coordination
The lack of patent-antitrust coordination within TRIPS does not preclude such coordination taking place either informally or
under another treaty. The latter can be shortly dismissed: there is no other treaty that coordinates patent-antitrust policy
among a subset of countries desiring to implement stronger patent protection. *221 113 However, the possibility of informal
coordination calls for more detailed consideration. When certain conditions are met, a series of interdependent moves may
result in an equilibrium equivalent to what the parties would have agreed to had they entered a formal treaty.114 This stable
equilibrium could be achieved either by coincidence of interest, coercion, or true cooperation.115
Coincidence of interest occurs when states obtain private advantages from a particular action irrespective of the actions of
other states.116 There is likely some coincidence of interests among countries that obtain significant benefits from increases in
patentee rewards; consequently, there may be several patent jurisdictions that will elect to raise patentee rewards unilaterally.
However, the gains from unilateral action have already been assumed. By hypothesis, countries are dealing with the
deficiencies that cannot be solved by coincidence of interest.
Coercion occurs when one state forces other states to engage in actions that serve the first state’s interests.117 Like coincidence
of interest, coercion likely occurs at the international intersection of patent and antitrust law. The United States has a
longstanding history of coercing countries to enforce IP rights,118 and has made more lenient patent-antitrust policy a
condition for settling a WTO dispute with Argentina.119 However, under the WTO framework, member states may impose
trade sanctions only for cause.120 If a member state is compliant with its TRIPS obligations--which, as discussed above, have
an extremely weak patent-antitrust component--there may be no basis for another member state to impose sanctions. Thus,
the WTO may have limited the ability of states to use coercion to increase patentee rewards.
Finally, genuine cooperation can occur when the costs and benefits facing the states create a repeat prisoner’s dilemma.121 For
example, this situation would occur *222 if two states received the greatest possible benefit when both increased patentee
antitrust immunities at the same time, but a state increasing antitrust immunities by itself would obtain the worst possible
outcome. So long as the game continues, each round increases the odds that the states will arrive at the optimal outcome.122
Once both states have implemented mutually beneficial patent-antitrust policies, they will keep those policies until an
exogenous event destabilizes the equilibrium.123
Several characteristics for the patent-antitrust dilemma diminish the prospect of reaching an optimal outcome informally.
First, there are over 170 potential patent jurisdictions to coordinate.124 Also, many of these jurisdictions have divergent
interests,125 and there may be genuine disagreement about the optimal level of patentee reward, even among similarly situated
countries. Finally, monitoring the antitrust immunities given to patentees is extremely challenging. Patent-antitrust cases arise
infrequently, and even after the fact it can be difficult to estimate the degree of harm actually caused by a patentee’s
conduct.126 Noise in monitoring can cause policymakers to misjudge each other’s intentions, and coordinated behavior may
soon fall apart.127 If patent-antitrust policy is too costly to monitor and meaningfully compare through the formal TRIPS
framework, it is unlikely that informal interdependent cooperation can solve the problem.
For these reasons, the deficiencies of TRIPS are real. It is unlikely that informal cooperation can supply what the Agreement
omitted.
E. Evaluating TRIPS
The TRIPS Agreement does too little to coordinate patent-antitrust policy and will lead to more expensive provision of
patentee rewards than would be available through more extensive cooperation. This result is troubling regardless of one’s

view of the proper level of inventor reward. Whatever a patentee’s expected reward ought to be (a complicated and often
divisive question), it could be delivered at lower cost through increased cooperation.
*223 Although full-fledged antitrust cooperation may be implausible, there is reason to think that patent-antitrust cooperation
could succeed where general harmonization efforts have failed. A convincing explanation for the contrast between the
success of the TRIPS negotiations and the failure of antitrust harmonization efforts is the difference in foreseeability of
outcomes.128 A patent treaty creates clear distributional winners and losers, while the effects of antitrust agreement are murky
and unpredictable.129 Clear distributional outcomes enable side payments and issue linkages, while uncertainty triggers risk
aversion.
Framing the failure of antitrust harmonization discussions in this way, the components of patent-antitrust policy absent from
TRIPS look more like patent and less like antitrust policy. Increased patentee rewards in the form of new antitrust immunities
would create clear winners and losers, at least at the national level, with distributional effects that are knowable and
compensable. Unlike antitrust harmonization in general, patent-antitrust harmonization looks like a problem that negotiations
should be able to solve.
Increased patent-antitrust coordination is both possible and desirable. Cooperation could bring about the twofold benefits of
increased patentee rewards and reduced social costs--an opportunity to make everyone better off. The patent-antitrust
intersection is thus ripe for further international negotiation.
IV. Refining the Model
This section evaluates several of the assumptions of the model presented in Part II and discusses how that part’s conclusions
would change if those assumptions did not hold.
A. Domestic Patent Protection Creates Costs Abroad
In the model presented in Part II, the Author assumed that the full cost of offering patent protection was borne by the country
granting the patent. Since the costs of rewarding invention were fully internalized, but the benefits were not, there was an
incentive for countries to provide weaker protection than they would if costs and benefits were fully captured. In reality,
however, some of the costs of limiting competition through the grant of a patent may be borne by other countries. Taken to
the extreme, it may be that countries are overprotecting invention because they are getting a share in the benefits of rewarding
invention, while dumping the costs onto other countries.
There are several ways that domestic patent-antitrust policy could negatively affect foreign markets. Restricted competition
in one market may naturally spill *224 over into another market. For example, an expensive royalty or injunction in one
patent jurisdiction could reduce competition in other jurisdictions by preventing potential competitors from obtaining
economies of scale.130 A potential entrant in a patent-free market may find entry uneconomical unless he can enter the
patent-protected market as well.
This economy-of-scale theory presupposes that patent protection is available in countries comprising a large portion of the
market. A single country’s grant of a domestic patent monopoly scarcely affects international competition, provided that
enough markets without patent protection remain available. For most goods, this would be the case until many countries
agreed to offer strong patent protection. A country offering no patent protection would experience deadweight loss once most
other countries began offering patent protection. In other words, loss of economy of scale serves as a kind of natural
restriction on free riding. It imposes costs on countries that hold out from offering patent protection but has little impact on
the decision of the first country to reward invention. Standing alone, a country’s failure to internalize the loss of economies of
scale in foreign markets seems unlikely to result in the overprotection of inventions.
On another extreme, it is possible to imagine an aggressive country that defined infringement under its patent laws as
production or use anywhere in the world. For example, if a U.S. patent created liability for activities abroad, the United States
could impose deadweight losses on other countries’ economies.131 Doing so, however, would violate existing norms of
international comity that counsel against giving national laws extraterritorial effect.132 In fact, this might be the oldest and
most consistent form of informal cooperation; courts around the world are reluctant to impose patent infringement liability

for conduct that occurred entirely outside national borders.
In between these extremes, there lies a wide range of patentee conduct that could reduce international competition if tolerated
domestically. For example, a domestic cross-licensing arrangement could have the effect of dividing markets internationally.
A patent settlement could be used as a cover for fixing prices worldwide. *225 133 Refusing to license a patent in one
jurisdiction could be a way of disciplining price competition in another jurisdiction.
However, the antitrust laws of the country granting the patent are not the only protection against the patent’s anticompetitive
effects. Under the widely used “effects test,” a country has authority to regulate anticompetitive conduct that has an effect in
its borders, without regard to where the conduct itself occurred.134 Thus, parties agreeing to territorial restrictions around a
patent license in one country could nonetheless be liable for antitrust violations in another country where the presence of a
patent at the center of the arrangement may provide no defense.
The apparent discrepancy in norms of international comity in these two areas135 reduces the total rewards expected by
patentees. In order to prove infringement, a patentee must point to conduct in the jurisdiction that granted the patent. At the
same time, licensing that patent could subject the patentee to liability anywhere in the world, wherever the agreement has the
effect of limiting competition. The combination of these contrasting rules for extraterritorial application of domestic law
limits the ability of a national policymaker to shift the costs of patent protection onto other economies.
The possibility of costs being borne by other jurisdictions would only change the conclusions of the model if these
externalized costs were large in comparison to the benefit a country accrues from inventions being rewarded worldwide.
Empirical observations suggest that this is not the case. Every modern patent treaty has established patent minima; concern
for domestic overprotection is not the motivation for international cooperation.136
*226 B. Inventors in Different Locations Have Different Incentives to Invent
Part II treated all inventors as valuing the array of available patent jurisdictions without regard to where any particular
inventor is located in the world. This is not the same as valuing all patent jurisdictions equally; it only means that an inventor
in India and an inventor in China value the U.S. patent system equivalently. It may go too far, however, to assume that the
inventor in India values the Chinese system as much as the inventor in China does. Therefore, the Author will evaluate the
effects of an inventor’s home patent system comprising a disproportionate share of the inventor’s expected reward.
If inventors place more value on their home patent system, then Z varies by location; inventors in jurisdictions with stronger
patent protection will have greater incentives to invent than inventors in jurisdictions with weaker patent protection. For
example, an inventor in late 19th century Switzerland--which, at the time, had no patent system137--may have had less
incentive to invent than a similarly situated inventor in Germany. Under the Paris Convention, both inventors had equal
access to the German patent system. Yet the Swiss person’s inventions would not have been protected in his home market; he
could not enjoy a reward until he either entered the German market or licensed his German patent. External barriers to either
of these routes may leave the Swiss inventor less inclined to invest in research compared to his German peer.
If inventors prefer their home patent systems, and if a country gets an extra benefit from inventions occurring inside its
borders,138 then the model will tend to overstate the benefits of free riding on other countries’ patent systems. A country that
under-protects invention will lose opportunities for additional inventive activity to occur within its borders. Nonetheless, as
long as some of the benefits of rewarding invention are shared with countries where the invention did not occur, national
*227 incentives will lean towards policies that systematically under-reward invention.
V. Conclusion
As Louis Kaplow pointed out in 1984, issues at the intersection of patent and antitrust law should be decided with reference
to the cost of benefits available through other mechanisms of patent law. Patents are designed to reduce competition--exactly
so that the promise of market power will lead inventors to expend resources in research and development. The goal of patent
policy is to grant that market power in a way that is most attractive to patentees at minimal cost to everyone else.
However, today’s national policymaker is not alone in the endeavor. There are significant spillovers, mostly of benefits,

flowing both in and out of the typical patent jurisdiction. These cross-border interactions do not change the basic goal of
patent policy, but they do distort incentives. A national policymaker has every reason to under-commit and under-deliver--to
let the rest of the world reward invention while his jurisdiction enjoys the benefits at reduced cost.
Coordination is the solution to distortions caused by uncapturable externalities. Efforts to harmonize policy internationally
have been partially successful but have failed to coordinate patent and antitrust law with equal force. Under norms of
international comity, in the literature, and within the TRIPS Agreement itself, patent policy is treated as worthy of being
coordinated, while patent-antitrust policy is largely left out. As a result, some of the policy levers affecting the incentive to
invent are controlled through detailed agreements enforceable by WTO sanction; others are left to the outcome of a 170
player prisoner’s dilemma.
The results of this schism are twofold. First, patent policy has not yet been truly coordinated across international borders.
There remains both the incentive and the opportunity for countries to under-reward invention without fully suffering the
consequences. Second, patent policy has not yet been truly coordinated with itself. Kaplow’s model of an improved patent
system, in which the most reward is offered to inventors at the least cost to society, has been lost in the shift to an
international patent regime.
Increased cooperation has the potential to deliver two distinct benefits. Coordinating patent antitrust immunities could
increase the worldwide incentive to invent to its optimal level, resulting in more investment research and faster advances in
human knowledge. But even for those who are skeptical of the need for increased inventor rewards, more extensive
coordination could deliver the desired level of inventor reward (whatever it is) at a lower cost. A reunited approach to patent
policy offers something for everyone--more reward at lower cost. Even if general harmonization of antitrust policy is
infeasible or undesirable, questions at the patent-antitrust intersection are ripe for further cooperation.
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