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I. Introduction 

Every civil action begins with the filing of a complaint.1 Thus, pleading is the 

first battle that a plaintiff must fight to get any civil action into the courts. Conse-

quently, “[f]ew issues in civil procedure jurisprudence are more significant than 

pleading standards, which are the key that opens access to courts.”2 

Since the beginning of the twentieth century, the pleading standard for patent 

infringement cases has gone through several major changes. The adoption of the 

Federal Rules of Civil Procedure in 1938 established the “notice pleading” standard 

and ended the era of code pleading.3 Seven decades later, the Supreme Court in its 

landmark decisions, Twombly and Iqbal, replaced the notice pleading standard with 

a plausibility pleading standard.4 After Twombly and Iqbal, the lower courts wres-

tled with the continued validity of Form 18 in the Appendix Forms of the Federal 

Rules of Civil Procedure.5 Now, we are at another important turn of the law on pa-
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suggesting the topic of this article.  1Fed. R. Civ. P. 3 (“A civil action is commenced by filing a 

complaint with the court.”). 

 2 Phillips v. Cnty. of Allegheny, 515 F.3d 224, 230 (3d Cir. 2008).  

 3 Jonathan L. Moore, Particularizing Patent Pleading: Pleading Patent Infringement in A Post-

Twombly World, 18 TEX. INTELL. PROP. L.J. 451, 471-72 (2010).  

 4 Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007); Ashcroft v. Iqbal, 556 U.S. 662 (2009).  

 5 Fed. R. Civ. P. Form 18; see also, e.g., In re Bill of Lading Transmission & Processing Sys. Pat. 
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tent infringement pleading, with the recent abrogation of the Rule 84 and Form 18.6 

This essay reviews the evolution of patent infringement pleading standards, 

makes recommendations on what the courts should require for the heightened plead-

ing standard under Twombly and Iqbal, and argues why these changes would be 

good for businesses and promote innovation. Section II reviews the start of the 

plausibility pleading standard under Twombly and Iqbal, and the complications 

caused by Form 18. Section III summarizes the current divided standards for differ-

ent types of patent infringement pleading. Section IV summarizes the district 

courts’ experiments to hash out what the heightened standard requires. Finally, in 

Section V, I make several recommendations on what the courts should require under 

the heightened pleading standard, and their potential impacts on several major play-

ers in patent litigation. 

II. Twombly, Iqbal, and Form 18 

Rule 8 of the Federal Rules of Civil Procedure provides: “A pleading that states 

a claim for relief must contain . . . a short and plain statement of the claim showing 

that the pleader is entitled to relief.”7 The Federal Rules of Civil Procedure were 

adopted in 1938 as a response to the pitfalls of code pleading and were intended to 

provide a new standard for the level of detail needed in a complaint.8 In general, the 

new pleading standard was considered as the start of “notice pleading” for civil ac-

tions. The goal of the new notice pleading standard was that “pleadings would 

merely put a party on notice and that facts, as well as the specifics of claims, would 

be fleshed out through the discovery process.”9 The “notice pleading” standard es-

sentially encourages pleading with simplicity, and a plaintiff’s complaint is argua-

bly less vulnerable to a Rule 12(b)(6) motion to dismiss than under the “code plead-

ing” standard before 1938.10 

In its landmark case Conley v. Gibson, the Supreme Court took a liberal inter-

pretation of the notice pleading standard as required by Rule 8.11 The Court ex-

plained that “[s]uch simplified ‘notice pleading’ is made possible by the liberal op-

portunity for discovery and the other pretrial procedures established by the Rules to 

disclose more precisely the basis of both claim and defense and to define more nar-

rowly the disputed facts and issues.”12 According to the Court, Rule 8’s requirement 

of only “a short and plain statement of the claim” is to “give the defendant fair no-

 

Lit. (R+L Carriers, Inc. v. DriverTech LLC), 681 F.3d 1323 (Fed. Cir. 2012).  

 6 See Administrative Office of the U.S. Courts, Summary of the Report of the Judicial Conference 

Committee on Rules of Practice and Procedure, at Rules-13 (September 2014), available at 

http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/ST09-2014.pdf. 

 7 Fed. R. Civ. P. 8(a).  

 8 Moore, supra note 3, at 471.  

 9 Id. at 472.  

 10 Fed. R. Civ. P. 8(12(b)(6) (A pleading may be dismissed for “failure to state a claim upon which 

relief can be granted.”).  

 11 Conley v. Gibson, 355 U.S. 41 (1957).  

 12 Id. at 47-48.  
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tice of what the . . . claim is and the grounds upon which it rests.”13 More important-

ly, the Supreme Court sets an extremely liberal standard of notice pleading: “[A] 

complaint should not be dismissed for failure to state a claim unless it appears be-

yond doubt that the plaintiff can prove no set of facts in support of his claim which 

would entitle him to relief.”14 This “no set of facts” standard would govern the 

pleading for all civil actions in the federal courts for 50 years until the Supreme 

Court changed course in 2007. 

A. From notice pleading to plausibility pleading 

In 2007, five decades after the Conley ruling, the Supreme Court eventually de-

cided in Bell Atlantic Corp. v. Twombly that the “no set of facts” language from 

Conley had “puzzl[ed] the profession for years” and “earned its retirement.”15 The 

Twombly decision would again change the landscape of the pleading standard for 

civil actions. 

1. Twombly: The start of plausibility pleading 

After retiring the “no set of facts” language from Conley, the Supreme Court 

replaced the notice pleading standard with a plausibility standard.16 The plausibility 

standard, the Court explains, requires that “[f]actual allegations must be enough to 

raise a right to relief above the speculative level,” and there must be “enough facts 

to state a claim to relief that is plausible on its face.”17 The Court proclaims that: 

While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need de-

tailed factual allegations, a plaintiff’s obligation to provide the “grounds” of his 

“entitlement to relief” requires more than labels and conclusions, and a formulaic 

recitation of the elements of a cause of action will not do.18 

Consequently, to meet the “fair notice” requirement, a complaint must state at least 

factual allegations in order to make it “plausible” that later discovery will likely re-

veal sufficient evidence to prove the truth of the allegations. 

2. Iqbal: Plausibility for all civil actions 

The state of the law regarding the pleading standard was anything but clear im-

mediately after Twombly. The main concern of Twombly was discovery abuse. 

Throughout the opinion, the Supreme Court expressed its concerns about the 

“enormous expense” of antitrust discovery and the possibility of discovery abuse by 

 

 13 Id. at 47.  

 14 Id. at 45-46 (emphasis added).  

 15 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 562-63 (2007).  

 16 Id. at 561-63, 570.  

 17 Id. at 555, 570.  

 18 Id. at 555 (internal citation omitted).   
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a plaintiff’s meritless claim.19 Therefore, immediately after the high Court’s ruling, 

the circuit courts split over how broadly to read the Twombly decision.20 There were 

strong arguments that Twombly should be limited to antitrust cases, or complex civil 

actions which involve “potentially enormous expense of discovery.”21 Therefore, 

according to this argument, in non-complex cases where there was no threat of 

enormous expense of discovery, the notice pleading standard under Conley still ap-

plies. Adding to the strength of the argument was the fact that the Supreme Court 

never entirely overturned Conley in Twombly; rather, it only explicitly targeted the 

“no set of facts” language.22 Moreover, the Court specifically stated that it was not 

creating a heightened pleading standard.23 

This uncertainty among the appellate courts was settled two years later by the 

Supreme Court in another landmark case, Ashcroft v. Iqbal.24 In Iqbal, the Court of-

ficially pronounced that the Twombly plausibility standard applies to not only anti-

trust or complex civil actions, but to all federal civil actions.25 

B. Validity of Form 18 after Twombly and Iqbal 

Because patent infringement actions are merely a specific type of civil action, 

the Twombly/Iqbal plausibility standard also applies to pleadings of patent in-

fringement actions. However, complication arises when a plaintiff uses Form 18 in-

cluded in the Appendix Forms of the Federal Rules of Procedures. 

1. Form 18 and Rule 84 

The Appendix Forms of the Federal Rules of Procedure have a number of 

forms, including Form 18, which is an illustrative form for “Complaint for Patent 

Infringement.”26 In essence, Form 18 requires the following information: 

(1) an allegation of jurisdiction; (2) a statement that the plaintiff owns the patent; 

(3) a statement that defendant has been infringing the patent “by making, selling, 

and using [the device] embodying the patent”; (4) a statement that the plaintiff has 

given the defendant notice of its infringement; and (5) a demand for an injunction 

and damages.27 

 

 19 Id. at 559 (“[T]he threat of [enormous] discovery expense will push cost-conscious defendants to 

settle even anemic cases before reaching those proceedings.”).  

 20 Jonathan L. Moore, Particularizing Patent Pleading: Pleading Patent Infringement in a Post-

Twombly World, 18 TEX. INTELL. PROP. L.J. 451, 472, 475 (2010).  

 21 See generally Robbins v. Okla., 519 F.3d 1242, 1248 (10th Cir. 2008) (noting that Twombly in-

volved the potential imposition of the “potentially enormous expense of discovery” on the defend-

ants).  

 22 See generally Twombly, 550 U.S. 544.  

 23 Id. at 570.  

 24 Ashcroft v. Iqbal, 556 U.S. 662 (2009).  

 25 Id. at 684.  

 26 Fed. R. Civ. P. Form 18.  

 27 McZeal v. Sprint Nextel Corp., 501 F.3d 1354, 1356-57 (Fed. Cir. 2007) (alteration in original) 
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On its face, Form 18 appears to be insufficient under the Twombly/Iqbal plausi-

bility pleading standard, because it does not require enough facts to move the case 

over the line of “plausibility.” However, Rule 84 adds to the complication by stating 

that “[t]he forms in the Appendix suffice under these rules and illustrate the simplic-

ity and brevity that these rules contemplate.”28 Because Form 18 and Rule 84 were 

developed when the notice pleading standard was adopted in 1938, long before 

Twombly and Iqbal, there is a potential contradiction between the two require-

ments.29 Therefore, for a period after Twombly and Iqbal, the continued validity of 

Form 18 was frequently debated. 

2. McZeal: Federal Circuit’s first pass on continued validity of Form 18 

Several months after Twombly but before Iqbal, the Federal Circuit was pre-

sented with the first opportunity to pass on the continued validity of Form 18 (then 

numbered as Form 16) under the plausibility standard.30 McZeal, a pro se plaintiff, 

appealed the district court’s granting of defendant’s Rule 12(b)(6) motion to dismiss 

because the district court ruled that “there just aren’t any facts” in the complaint for 

patent infringement.31 The Federal Circuit vacated the dismissal and held that the 

plaintiff’s “complaint contain[ed] enough detail to allow the defendants to answer 

and thus me[t] the notice pleading required to survive a Rule 12(b)(6) motion” and 

“nothing more is required.”32 More importantly, the Federal Circuit noted that Form 

18 put the defendant on enough notice and was therefore consistent with the notice 

pleading standard: “It logically follows that a patentee need only plead facts suffi-

cient to place the alleged infringer on notice as to what he must defend.”33 In doing 

so, the majority implied that direct patent infringement pleading does not have to 

comply with the Twombly plausibility standard. 

Judge Dyk, however, took the position that the new plausibility standard pro-

nounced in Twombly applies to patent infringement pleadings and that Form 18 is 

inconsistent with Twombly.34 In his dissenting opinion, Judge Dyk argued that Form 

18 could not pass the plausibility test for failure to state a patent infringement claim 

because of the lack of specificity it requires with respect to the infringing activity, 

and that both the patent claims being asserted failed to state a claim despite their 

compliance with Form 18.35 On the other hand, Judge Dyk agreed that Rule 84, 

which endorses the sufficiency of Form 18, prevents the court from announcing that 

 

(citing Fed. R. Civ. P. Form 16 (2006) (renumbered Fed. R. Civ. P. Form 18)).  

 28 Fed. R. Civ. P. 84.  

 29 Adam Steinmetz, Pleading Patent Infringement: Applying the Standard Established by Twombly 

and Iqbal to the Patent Context, 13 COLUM. SCI. & TECH. L. REV. 482, 488 (2012).  

 30 McZeal v. Sprint Nextel Corp., 501 F.3d 1354 (Fed. Cir. 2007).  

 31 Id. at 1335, 1354-55.  

 32 Id. at 1357 (citation omitted).  

 33 Id. (citing Twombly, 550 U.S. at 1971 n.10). 

 34 Id. at 1360, 1362 (Dyk, J., dissenting in part).  

 35 Id. at 1360-61. 



2016] Twombly, Iqbal, and the Demise of Form 18 21 

Form 18 is insufficient in view of the new plausibility standard.36 Consequently, he 

called for the rulemaking process to either “eliminat[e] the form, or at least . . . 

revis[e] it to require allegations specifying . . . the features of the accused device 

that correspond to the claim limitations.”37 

3. Sharp divisions in district courts after McZeal 

After McZeal, district courts were sharply divided on the continued sufficiency 

of Form 18 in view of Twombly and Iqbal. On the one hand, some district courts 

distinguished McZeal on the ground that McZeal involved a pro se plaintiff and 

therefore a lower pleading standard was applied there.38 Some other courts took the 

position that the Supreme Court’s later decision in Iqbal abrogated McZeal, which 

was decided before Iqbal.39 Yet some other district courts went a step further to ex-

pressly decline to follow McZeal and Form 18, reasoning that Twombly and Iqbal 

practically invalidated Form 18, and that even a pro se plaintiff cannot rely on it.40 

On the other hand, some district courts followed McZeal and held that allega-

tions conforming to Form 18 are sufficient for pleading purposes.41 These courts 

noted the difficulty of applying the plausibility standard because it creates a “con-

text-specific task that requires the reviewing court to draw on its judicial experience 

and common sense,”42 but the “line between facts and legal conclusions is not al-

ways easy to draw.”43 

4. Federal Circuit’s official endorsement of Form 18 

The Federal Circuit attempted to resolve the non-uniformity on the sufficiency 

of Form 18 in R+L Carriers, where the court, relying heavily on Rule 84,44 official-

 

 36 McZeal, 501 F.3d at 1360.  

 37 Id.  

 38 See, e.g., Bender v. LG Electronics. U.S.A., Inc., No. C 09-02114 JF (PVT), 2010 WL 889541, at 

*2, *3 n.3, *6 (N.D. Cal. Mar. 11, 2010) (ruling that to put accused infringers on notice, a patentee 

must specifically identify an allegedly infringing product, such as “by name or number,” and plead 

factual allegations to plausibly show infringement).   

 39 See, e.g., Koninklijke Philips Elecs. N.V. v. The ADS Group, 694 F. Supp. 2d 246, 252 n.8 

(S.D.N.Y. 2010) (“Of greater relevance, McZeal was decided before the Iqbal decision made clear 

that Twombly’s heightened pleading standard applied in all cases, not merely those like Twombly 

that assert antitrust violations.”).  

 40 See, e.g., Rovi Corp. v. Hulu, LLC, No. 11-665, 2012 WL 261982, at *2-3 (D. Del. Jan. 27, 2012); 

Pieczenik v. Abbott Labs., No. 10-2230, 2011 WL 1045347, at *20, *27 (D.N.J. Mar. 23, 2011), 

aff’d, 474 F. App’x 766 (Fed. Cir. 2012).  

 41 See, e.g., Bedrock Computer Techs., LLC v. Softlayer Techs., Inc., No. 609 CV 269, 2010 WL 

5175172, at *2 (E.D. Tex. Mar. 29, 2010) (“Twombly and Iqbal have not affected the adequacy of 

complying with Form 18.”); Microsoft Corp. v. Phoenix Solutions, Inc., 741 F. Supp. 2d 1156, 

1158, 1159 (C.D. Cal. 2010) (finding Form 18 sufficient).   

 42 Elan Microelectronics Corp. v. Apple, Inc., No. C 09-01531 RS, 2009 WL 2972374, at *1 (N.D. 

Cal. Sept. 14, 2009) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009)). 

 43 Id. at *2.  

 44 Fed. R. Civ. P. 84; supra note 28 and accompanying text; Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 570 (2007).  
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ly announced that Form 18 was sufficient under the Twombly/Iqbal plausibility 

standard.45 Despite the potential inconsistency between Form 18 and Twombly/

Iqbal, the Federal Circuit declined to rewrite the text of Form 18 because it felt that 

such an act would encroach on congressional authority,46 and that any changes 

“must be obtained by the process of amending the Federal Rules, and not by judicial 

interpretation.”47 However, the court limited Form 18’s application to direct patent 

infringement pleading only, because Form 18 does not include information about 

the mens rea required to prove indirect patent infringement.48 Therefore, the plead-

ing of indirect patent infringement should comply with the Twombly/Iqbal plausibil-

ity standard.49 

Unlike the majority’s reliance on Rule 84, Judge Newman, in her dissenting 

opinion, focused instead on the fundamental purpose of the Federal Rules—to “pro-

vide a uniform procedure for all civil actions.”50 Judge Newman argued that since 

Rule 8 was designed to “establish uniform rules” for all civil cases, except those 

subject to Rule 9, there should be no special treatment for direct patent infringement 

pleading just because there is an illustrative form.51 Because the Supreme Court ex-

tended the Twombly plausibility standard to all civil actions in Iqbal, rather than 

limiting it to antitrust cases for the same reason of uniformity,52 Judge Newman 

thought the majority’s approach “absolve[d] patent infringement pleadings from the 

uniform requirements of the Federal Rules and Supreme Court precedent,” and 

made useless the “judicial experience and common sense” of district courts.53 

Despite Judge Newman’s vigorous dissent in R+L Carriers that Twombly/Iqbal 

carved out no exception for pleading of direct patent infringement, the Federal Cir-

cuit reaffirmed its endorsement of Form 18 one year later in K-Tech Telecommuni-

cations, Inc. v. Time Warner Cable, Inc., where the court again immunized a Form 

18-like complaint for direct patent pleading from Rule 12(b)(6) attack.54 

 

 45 R+L Carriers, Inc. v. DriverTech LLC (In re Bill of Lading Transmission & Processing Sys. Patent 

Litig.), 681 F.3d 1323, 1334-36 (Fed. Cir. 2012).  

 46 Id. at 1335 n.7.  

 47 Id. at 1334 (quoting Leatherman v. Tarrant Cnty. Narcotics Intelligence & Coordination Unit, 507 

U.S. 163, 168 (1993)).  

 48 See id. at 1336 (“The Forms are controlling only for causes of action for which there are sample 

pleadings.”).  

 49 Id. at 1337. 

 50 Id. at 1348.  

 51 Id. at 1349-50.  

 52 Ashcroft v. Iqbal, 556 U.S. 662, 684 (2009) (noting that Twombly was based on the interpretation 

and application of Rule 8).  

 53 In re Bill of Lading, 681 F.3d at 1347.  

 54 K-Tech Telecommc’ns., Inc. v. Time Warner Cable, Inc., 714 F.3d 1277, 1283-87 (Fed. Cir. 

2013).  
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C. Choice of law issues and district courts’ continued challenges of Form 18 

Despite the Federal Circuit’s repeated attempts to resolve the district courts’ di-

vided views on the sufficiency of Form 18 in R+L Carriers and K-Tech Telecom-

munications, some rebellious district courts continued to hold that Form 18 is insuf-

ficient under the Twombly/Iqbal standard.55 These district courts were able to do so 

because the Federal Circuit’s decisions on procedural issues are not necessarily 

binding for district courts.56 While the Federal Circuit has exclusive jurisdiction 

over all cases arising under the Patent Act,57 pleading is a procedural issue that aris-

es under the Federal Rules of Procedure rather than the Patent Act. Therefore, “[t]he 

Federal Circuit applies its own law with respect to issues of substantive patent law 

and certain procedural issues pertaining to patent law, but applies the law of the re-

gional circuits on non-patent issues.”58 Consequently, the Federal Circuit’s rulings 

on the sufficiency of Form 18 in R+L Carriers, which applied Sixth Circuit law, 

and in K-Tech Telecommunications, which applied Ninth Circuit law, do not pre-

vent district courts in other circuits from finding that Form 18 is insufficient under 

Twombly and Iqbal. 

The first example was the Eastern District of Virginia in Macronix, decided in 

March 2014.59 In Macronix, District Judge Payne criticized the Federal Circuit’s 

endorsement of Form 18 in McZeal and R+L Carriers, stating that the Federal 

Court’s rulings “simply exempted [direct patent infringement] cases from the reach 

of Twombly and Iqbal as if a rule change were necessary to implement a Supreme 

Court decision addressing application of a rule of procedure.”60 The district court 

further criticized the Federal Circuit’s reliance on Rule 84, noting that “Rule 84 has 

been in effect since 1937”61 and has lost its value in view of Twombly and Iqbal. 

The district court further reasoned that “[p]atent cases fit the same bill” as antitrust 

cases in Twombly, which is “a kind of litigation well-known for extensive discovery 

and high litigation costs,” and patent cases are “perhaps even more so.”62 Therefore, 

“[i]t is not logical to exempt them from the reach of Twombly and Iqbal, whose 

prime purpose was to assure that such expense was not incurred unless the plaintiff 

had posited a plausible claim in the complaint.”63 Consequently, the district court 

held that a complaint complying with Form 18 is insufficient under the Twombly/

Iqbal plausibility standard.64 

 

 55 See, e.g., Macronix Int’l Co. v. Spansion Inc., 4 F. Supp. 3d 797, 802 (E.D. Va. Mar. 10, 2014); 

Regeneron Pharm., Inc. v. Merus B.V., No. 14–CV–1650 (KBF), 2014 WL 2795461, at *2-*3 

(S.D.N.Y. June 19, 2014).  

 56 See Regeneron Pharm., 2014 WL 2795461, at *1.  

 57 28 U.S.C. § 1295, 1338 (2006).  

 58 Invitrogen Corp. v. Biocrest Mfg., L.P., 424 F.3d 1374, 1378-79 (Fed. Cir. 2005).  

 59 Macronix, 4 F. Supp. 3d at 802. 

 60 Id. 

 61 Id.  

 62 Id. at 803.  

 63 Id.  

 64 Id. at 803-04.  
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Shortly after Macronix, several district courts followed the Eastern District of 

Virginia and held that Form 18 does not meet the Twombly/Iqbal plausibility stand-

ard,65 while other district courts held on to the Federal Circuit’s ruling and contin-

ued to honor Form 18.66 

III. The Divided Patent Pleading Atandards After R+L Carriers 

Because of the Federal Circuit’s special treatment of pleading direct patent in-

fringement based on Form 18, we are left with different pleading standards for vari-

ous types of patent infringement actions after R+L Carriers and K-Tech Telecom-

munications. This section summarizes the various pleading standards in different 

contexts of patent infringement. 

A. Direct infringement 

As discussed above, the Federal Circuit has taken the position that Form 18 

(which, as noted by Judge Dyk in McZeal and Judge Newman in R+L Carriers, on 

its face includes nothing more than legal allegations) is sufficient to put the defend-

ants on “fair notice,” even in view of Twombly and Iqbal.67 Further, the Federal Cir-

cuit has also indicated that providing even less specific information than is detailed 

in Form 18 may still sometimes suffice to defeat a Rule 12(b)(6) motion to dismiss. 

For example, Form 18 states that the defendant is directly infringing by making, 

selling, and using a specific device (an electric motor).68 However, the Federal Cir-

cuit does not read Form 18 to require a plaintiff to identify an accused device by 

name.69 The court’s reasoning is that such a requirement might serve to defeat a 

claim when the defendant operated in secrecy or when the defendant infringed 

through a system or method rather than by making a “device.”70 Thus, when the 

plaintiff cannot identify a specific “device,” the complaint may suffice by providing 

“notice and facial plausibility” of the allegations, which is “not an extraordinarily 

high [bar].”71 

 

 65 See, e.g., Regeneron Pharm., Inc. v. Merus B.V., No. 14-CV-1650 (KBF), 2014 WL 2795461, at 

*2-*3 (S.D.N.Y. Jun. 18, 2014); Deerpoint Grp., Inc. v. Acqua Concepts, Inc., No. 1:14–CV–

01503–SAB, 2014 WL 7178210, at *3 (E.D. Cal. Dec. 16, 2014).  

 66 See, e.g., JDS Uniphase Corp. v. Coadna Photonics, Inc., No. 14–CV–01091–JST, 2014 WL 

2918544 at *2-*3 (N.D. Cal. June 26, 2014); Ingeniador, LLC v. Lord’s Co. of Orlando, Civ. No. 

13–1655(SCC), 2014 WL 5460635, at *3, *4 n.5 (D.P.R. Oct. 24, 2014).  

 67 See generally McZeal v. Sprint Nextel Corp., 501 F.3d. 1354, 1361 (Fed. Cir. 2007); R+L Carriers, 

Inc. v. DriverTech LLC (In re Bill of Lading Transmission & Processing Sys. Patent Litig.), 681 

F.3d 1323, 1348 (Fed. Cir. 2012); K-Tech Telecommc’ns., Inc. v. Time Warner Cable, Inc., 714 

F.3d 1277, 1283 (Fed. Cir. 2013).  

 68 Fed. R. Civ. P. Form 18.  

 69 K-Tech Telecommc’ns., 714 F.3d at 1286.  

 70 Id.  

 71 Id.  
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The majority of district courts have followed the Federal Circuit’s approach.72 

Therefore, in these district courts, a complaint for direct patent infringement com-

plying with Form 18, or even complaints including less information as required by 

Form 18, will stand against Rule 12(b)(6) attacks. On the other hand, several district 

courts, such as the Eastern District of Virginia, have refused to recognize the con-

tinued sufficiency of Form 18 under the Twombly and Iqbal standard,73 reasoning 

that “[t]here is no logical reason to exempt patent complaints from the plausibility 

requirements that apply to all other federal complaints.”74 Consequently, in these 

district courts, a complaint must plead more than what Form 18 requires and assert 

enough factual allegations “to state a claim to relief that is plausible on its face.”75 

B. Indirect infringement 

There are two types of indirect infringement: induced infringement and contrib-

utory infringement.76 Because both induced infringement and contributory in-

fringement require the infringer to have knowledge of the asserted patent and to 

possess certain intent,77 but Form 18 requires no such information, the Federal Cir-

cuit has ruled that Form 18 does not apply to indirect infringement cases, but only 

to direct patent infringement cases.78 Therefore, a complaint pleading induced or 

contributory infringement must meet the Twombly/Iqbal plausibility standard. 

Form 18 still plays a role in pleading indirect infringement though. Because a 

defendant’s liability for indirect infringement of a patent requires direct infringe-

ment by a third party,79 a plaintiff’s plausible claim of the defendant’s indirect in-

fringement necessarily requires pleadings of direct infringement by a third party, 

but only in a level of detail that meets Form 18. However, the Federal Circuit does 

not require a plaintiff to “identify a specific direct infringer if it pleads facts suffi-

 

 72 See, e.g., Light Transformation Techs. LLC v. Light Sci. Grp. Corp., No. 2:12–CV–826–MHS–

RSP, 2014 WL 935354, at *2 (E.D. Tex. Mar. 5, 2014); Affinity Labs of Tex., LLC v. Toyota Mo-

tor North America, Inc., No. W:13–CV–365 , 2014 WL 2892285, at *3 (W.D. Tex. May 12, 2014); 

Boundaries Solutions Inc. v. CoreLogic, Inc., No. 5:14-CV-00761-PSG, 2014 WL 4954017, at *3 

(N.D. Cal. Sept. 29, 2014); Unilin Beheer B.V. v. Tropical Flooring, CV 14–02209 BRO (SSX), 

2014 WL 2795360, at *2-3 (C.D. Cal. June 13, 2014); Versata Software Inc. v. Cloud9 Analytics, 

Inc., Civ. No. 12–925–LPS, 2014 WL 631517, at *3 (D. Del. Feb. 18, 2014); Zond, LLC v. Toshi-

ba Corp., No. 13–CV–11581–DJC, 2014 WL 4056024, at *2-3 (D. Mass. Aug. 14, 2014); Smart-

water, Ltd. v. Applied DNA Scis., Inc., No. 12–CV–5731 (JS)(AKT) 2013 WL 5440599, at *3-4 

(E.D.N.Y. Sept. 27, 2013); Ziemba v. Incipio Techs., Inc., No. 13–5590 (JLL), 2014 WL 7051782, 

at *2, 4 (D.N.J. Dec. 12, 2014).  

 73 See, e.g., Macronix Int’l Co. v. Spansion Inc., 4 F. Supp. 3d 797, 803-80404 (E.D. Va. Mar. 10, 

2014); Regeneron Pharm., Inc. v. Merus B.V., No. 14–CV–1650 (KBF), 2014 WL 2795461, at *2 

(S.D.N.Y. June 19, 2014); Deerpoint Grp., Inc. v. Acqua Concepts, Inc., No. 1:14–CV–01503–

SAB, 2014 WL 7178210, at *3 (E.D. Cal. Dec. 16, 2014).  

 74 Macronix Int’l Co. v. Spansion Inc., 4 F. Supp. 3d 797, 803-04 (E.D. Va. 2014).  

 75 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  

 76 35 U.S.C. § 271(b)-(c) (2003).  

 77 Id.  

 78 In re Bill of Lading, 681 F.3d at 1334. 

 79 Id. at 1333.  
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cient to allow an inference that at least one direct infringer exists.”80 

1. Induced infringement 

A defendant is liable for induced infringement of a patent when it actively and 

knowingly aided or abetted a third party to directly infringe the asserted patent, with 

knowledge of the asserted patent and with knowledge that “the induced acts consti-

tute patent infringement.”81 Under the Twombly/Iqbal standard, a complaint for in-

duced infringement must assert enough factual allegations to plausibly show that the 

defendant (1) induced a third party to directly infringe the asserted patent, (2) had 

knowledge of the asserted patent, and (3) possessed specific intent to encourage the 

third party’s infringement, knowing that his action would induce actual infringe-

ment by the third party.82 

District courts have split opinions on what is required for a plaintiff to plead 

that the accused infringer had knowledge of the asserted patent.83 In a majority of 

district courts, a plaintiff can simply plead that the accused infringer has knowledge 

of the asserted patent by filing of the complaint.84 In other courts, however, the 

complaint must assert facts showing that the accused infringer had knowledge of the 

asserted patent before the plaintiff’s filing of the complaint.85 

Whether the accused infringer possessed the specific intent to induce the direct 

infringement by a third party is a fact-specific question. Both the Federal Circuit 

and some lower courts have allowed for generous inferences in finding specific in-

tent for induced infringement. For example, the Federal Circuit held that a plaintiff 

adequately pled specific intent by providing factual allegations that the defendants 

(1) issued advertising statements relating to their products’ ability to operate in a 

manner similar to the claimed method and (2) hosted seminars targeting existing 

and potential customers to demonstrate how its products could be used.86 Similarly, 

a Delaware court ruled that a plaintiff sufficiently pled specific intent of inducement 

when it: “(1) provided the defendant with written notice that certain accused prod-

ucts infringed the patent-in-suit; (2) identified the general group of direct infringers 

who were asserted to have infringed the patent; and (3) set out facts explaining how 

 

 80 Id. at 1336,  

 81 Commil USA, LLC v. Cisco Systems, Inc., 575 U.S. ____ (2015) (slip op., at 5) (quoting Global-

Tech Appliances, Inc. v. SEB S.A., 563 U.S. ___ (2011) (slip op., at 10)) 

 82 DSU Med. Corp. v. JMS Co., 471 F.3d 1293, 1303-05 (Fed. Cir. 2006); In re Bill of Lading, 681 

F.3d at 1333, 1339. 

 83 M. Andrew Holtman, et al., Avoiding Dismissal in Patent Infringement Cases: An Update On The 

Twombly /Iqbal Pleading Standard, 26 NO. 5 INTELL. PROP. & TECH. L.J. 10, 11 (2014) (citing 

Rembrandt Social Media, LP v. Facebook, Inc., 950 F. Supp. 2d 876, 881-82 (E.D. Va. 2013)).  

 84 Id.  

 85 Id. at 12; see also Proxyconn Inc. v. Microsoft Corp., No. SACV 11-1681, DOC (ANx), 2012 WL 

1835680, at *5-6 (C.D. Cal. May 16, 2012) (holding that knowledge after filing of a complaint is 

insufficient for pleading knowledge for indirect infringement).  

 86 In re Bill of Lading, 681 F.3d at 1341-46. 
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the defendant was alleged thereafter to have interacted with those direct infringers 

in a way that would prompt the reasonable inference that [the] defendant encour-

aged the direct infringer to continue to infringe the patent.”87 

2. Contributory infringement 

Contributory infringement is limited to sales or importation of components or 

materials without substantial non-infringing uses.88  A defendant is liable for con-

tributory infringement when (1) it contributed to a third party’s direct infringement; 

(2) it had knowledge of the asserted patent; (3) the component has no substantial 

non-infringing uses and is a material part of the invention.89 The accused infringer’s 

required knowledge of the asserted patent is similar to that for induced infringement 

as discussed above. 

To sufficiently plead the third element (no substantial non-infringing uses and 

material part), the complaint must provide factual allegations linking the asserted 

patent with use of the accused product. This is a very context-specific task that usu-

ally requires the court to make inferences based on the allegations. For example, the 

Northern District of California found that the complaint must contain allegations 

from which the court can infer that the accused product had no substantial non-

infringing uses, and noted that this inference is possible only if the complaint ex-

plains how the accused product relates to the asserted patent.90 

C. Willful infringement 

Although a finding of willful infringement will impose punitive damages on a 

defendant,91 willfulness is not considered as fraud. Therefore, “the pleading re-

quirement for willful infringement does not rise to the stringent standard required 

by Rule 9(b).”92 The majority of district courts have held that pleading willful in-

fringement must meet the Twombly/Iqbal plausibility standard.93 To plead willful 

infringement, a plaintiff must plausibly show that the accused infringer possessed 

knowledge of both (1) the asserted patent, and (2) that his actions directly or indi-

rectly infringed the asserted patent.94 

 

 87 Advanced Optical Tracking, LLC v. Koninklijke Philips N.V., Civ. No. 12–1292–LPS–CJB, 2013 

WL 4786463, at *4 (D. Del. Sept. 9, 2013).  

 88 35 U.S.C. § 271(c) (2003). 

 89 Fujitsu Ltd. v. Netgear Inc., 620 F.3d 1321, 1326 (Fed. Cir. 2010). 

 90 Redd Group, LLC v. Glass Guru Franchise Sys., Inc., No. 12-CV-04070, 2013 WL 3462078, at *5 

(N.D. Cal. July 8, 2013).  

 91 35 U.S.C. § 284 (2003) (providing that “the court may increase the damages up to three times the 

amount found or assessed” if the defendant is found to have willfully infringed the asserted patent). 

 92 Ferguson Beauregard/Logic Controls, Div. of Dover Res., Inc. v. Mega Sys., LLC, 350 F.3d 1327, 

1343 (Fed. Cir. 2003).  

 93 Holtman, supra note 83, at 14 (citing FuzzySharp Techs. Inc. v. Nvidia Corp., No. 12-CV-06375, 

2013 WL 4766877, at *2 (N.D. Cal. Sept. 4, 2013)). 

 94 In re Seagate Tech., LLC, 497 F.3d 1360, 1374 (Fed. Cir. 2007).  
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With respect to knowledge of the asserted patent, the Federal Circuit held in In 

re Seagate Technology that “a willfulness claim asserted in the original complaint 

must necessarily be grounded exclusively in the accused infringer’s pre-filing con-

duct.”95 Thus, to plead willfulness, a plaintiff generally should provide some evi-

dence that the defendant had pre-suit knowledge of the asserted patent. 

With respect to knowledge of infringement, the Federal Circuit ruled in Seagate 

that an infringer must have acted “despite an objectively high likelihood that its ac-

tions constituted infringement of a valid patent.”96 However, lower courts are divid-

ed as to whether this must be alleged in a pleading for willfulness.97 Some district 

courts have found that this is not required in a pleading for willful infringement.98 

Other courts require more in a pleading for willfulness: the complaint must, at the 

minimum, include facts “giving rise to at least a showing of objective recklessness 

of the infringement risk.”99 Still other courts have taken a middle ground, holding 

that Seagate’s “objective recklessness” standard “is not controlling for purposes of 

pleading [willfulness] under Fed. R. Civ. P. 8(a),” and that a “plaintiff must provide 

a pleading equivalent to ‘with knowledge of the patent and his infringement.’”100 

IV. The Race Between Congress and the Judiciary 

Form 18 and Rule 84 have caused much trouble after Twombly and Iqbal in pa-

tent infringement cases. This was, to some extent, further complicated by the Feder-

al Circuit’s ruling in In re Bill of Lading and the line of cases following it, which 

essentially carve out a special treatment for pleading direct patent infringement. As 

has been discussed above, the Federal Circuit’s rulings have stirred much criticism 

from the dissenters in the Federal Circuit, the lower courts, and commentators.101 

For example, as early as 2007, Judge Dyk, in his dissenting opinion in McZeal, 

pointed out the inconsistency between Form 18 and the new Twombly plausibility 

standard and noted: “One can only hope that the rulemaking process will eventually 

result in eliminating the form, or at least in revising it to require allegations specify-

ing which claims are infringed, and the features of the accused device that corre-

spond to the claim limitations.”102 However, five years later, the Federal Circuit had 

 

 95 In re Seagate, 497 F.3d at 1374.  

 96 Id. at 1371. 

 97 Holtman, supra note 83, at 14.  

 98 Va. Innovation Sci., Inc. v. Samsung Elecs. Co., No. 2:12CV548, 2013 WL 6053846, at *4-5 (E.D. 

Va. Nov. 15, 2013).   

 99 See, e.g., Hand Held Prods., Inc. v. Amazon.com, Inc., No. 12-CV-00768, 2013 WL 507149, at *7 

(D. Del. Feb. 6, 2013) (quoting St. Clair Intellectual Prop. Consultants, Inc. v. Hewlett–Packard 

Co., No. 10–425–LPS, 2012 WL 1134318, at *2–3 (Del. Mar.28, 2012); Execware, LLC v. Sta-

ples, Inc., No. 11-836, 2012 WL 6138340, at *6 (D. Del. Dec. 10, 2012).  

 100 Milwaukee Elec. Tool Corp. v. Hitachi Koki, Ltd., No. 09-C-948, 2011 WL 665439, at *3-5 (E.D. 

Wis. Feb. 14, 2011) (internal citation omitted).  

 101 See, e.g., In re Bill of Lading, 681 F.3d 1323 (Fed. Cir. 2012) (J. Newman, dissenting); Macronix, 

4 F. Supp. 3d 797 (E.D. Va. Mar. 10, 2014); see also Moore, supra note 3, at 451.  

 102 McZeal v. Sprint Nextel Corp., 501 F.3d 1354, 1360 (Fed. Cir. 2007) (Dyk, J., dissenting).  
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made it clear in In re Bill of Lading that it will not revise the content of Form 18, 

although it recognized the inconsistency between Form 18 and Twombly/Iqbal 

standard, explaining that revising the form is within Congress’s exclusive power.103 

Consequently, the lower courts and patent litigants can only hope that the rulemak-

ing process will step in and fix the problem. Fortunately, both Congress and the ju-

diciary have attempted to address this troubling issue. 

A. Patent reforms in the Congress 

In the recently concluded 113th Congress, at least fourteen patent reform bills 

were introduced and three of these bills (the Innovation Act, the Patent Abuse Re-

duction Act, and the Patent Litigation and Innovation Act104) would have imposed a 

higher patent pleading standard.105 Although none of these bills became law, the In-

novation Act did pass the House of Representatives in December 2013,106 and it was 

reintroduced in the 114th Congress on February 5, 2015.107 In addition, a new bill 

introduced in the 114th Congress on March 3, 2015, the STRONG Patents Act of 

2015, also calls for the elimination of Form 18.108 

The Innovation Act, the Patent Abuse Reduction Act, and the Patent Litigation 

and Innovation Act all require long lists of information to be pleaded in the com-

plaint. For example, Section 3(a) of the Innovation Act requires a plaintiff to plead, 

“unless the information is not reasonably accessible to such party,” the following 

information in the complaint: (1) “an identification of each claim;” (2) “an identifi-

cation of each accused process, machine, manufacture, or composition of matter (re-

ferred to in this section as an ‘accused instrumentality’) alleged to infringe the 

claim;” (3) “for each accused instrumentality . . . an identification with particulari-

ty . . . of . . . the name or model number . . . or . . . a description of each accused in-

strumentality;” and (4) “for each accused instrumentality . . ., a clear and concise 

statement of—where each element of each claim . . . is found within the accused in-

strumentality; and with detailed specificity, how each limitation of each claim . . . is 

met by the accused instrumentality.”109 Both the Patent Abuse Reduction Act, and 

the Patent Litigation and Innovation Act also require a similar specific list of infor-

mation that must be pleaded.110 In contrast, the STRONG Patents Act does not im-

pose any of these requirements. 

These bills also expressly addressed the continued sufficiency of Form 18. The 

 

 103 In re Bill of Lading, 681 F.3d at 1334-35.  

 104 Innovation Act, H.R. 3309, 113th Cong. (2013); Patent Litigation and Innovation Act of 2013, 

H.R. 2639, 113th Cong.; Patent Abuse Reduction Act, S. 1013, 113th Cong. (2013). 

 105 See Paul R. Gugliuzza, Patent Litigation Reform: The Courts, Congress, and the Federal Rules of 

Civil Procedure, 95 B.U. L. Rev. 279, 284 (2015).  

 106 See Innovation Act, H.R. 3309, 113th Cong. (2013).  

 107 Innovation Act, H.R. 9, 114th Cong. (2015).  

 108 See STRONG Patents Act of 2015, S. 632, 114th Cong.  

 109 Innovation Act § 3(a), H.R. 9, 114th Cong. § 3(a) (2015) (emphasis added).  

 110 See Patent Abuse Reduction Act, S. 1013, 113th Cong. § 2(a) (2013); Patent Litigation and Inno-

vation Act of 2013, H.R. 2639, 113th Cong. §2(a).  
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Innovation Act and the STRONG Patents Act explicitly instruct the Supreme Court 

to eliminate Form 18 from the Appendix of the Federal Rules of Civil Procedure.111 

On the other hand, the Patent Abuse Reduction Act and the Patent Litigation and 

Innovation Act were less direct, only requiring the Court to “review and amend” 

Form 18 “to ensure that Form 18 is consistent with” the new pleading requirements 

adopted in the bill.112 

B. The judiciary’s move to abrogate Rule 84 and Form 18 

Perhaps in response to the Federal Circuit’s invitations and district courts’ di-

vided opinions on the continued sufficiency of Form 18, the Judicial Conference 

Committee on Rules of Practice and Procedure started to evaluate the possibility of 

revising Rule 84 and the forms in the Appendix of Federal Rules of Civil Procedure. 

As early as August 2013, a lengthy package of proposed amendments including 

proposals to abrogate Rule 84 and Form 18 were released.113 In September 2014, the 

26-member Judicial Conference Committee voted for the proposed amendments and 

“unanimously approved . . . a proposed abrogation of Rule 84 and the Appendix of 

Forms.” 114 

It is worth noting the Judiciary Conference Committee’s rationales for propos-

ing the abrogation of Rule 84 and Appendix of Forms. First, the Committee noted 

that “Rule 84 and the Appendix of Forms are no longer necessary.”115 This is be-

cause “Rule 84 was adopted when the Civil Rules were established in 1938 ‘to indi-

cate, subject to the provisions of these rules, the simplicity and brevity of statement 

which the rules contemplate,’” and “[t]he purpose of providing illustrations for the 

rules . . . has been fulfilled” given that nowadays “there are many excellent alterna-

tive sources for forms, including the Administrative Office of the United States 

Courts.”116 

Second, the Committee noted that “[m]any of the forms are out of date.”117 

Most of the Appendix Forms were adopted in 1938 when the Civil Rules were es-

tablished, and “[t]he sample complaints, for example . . . illustrate a simplicity of 

pleading that has not been used in many years.”118 

 

 111 Innovation Act § 6(c)(1); accord STRONG Patents Act of 2015 § 106.  

 112 Patent Abuse Reduction Act § (2)(c); accord Patent Litigation and Innovation Act §2(c).  

 113 Vin Gurrieri, Judges Vote To Nix Rule Creating Patent Complaint Forms, (Sept. 17, 2014, 5:50 

PM ET), available at http://www.law360.com/articles/578149  

 114 Summary of the Report of the Judicial Conference Committee on Rules of Practice and Procedure, 

at Rules-13 (Sept. 2014), available at 

http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/ST09-2014.pdf.  

 115 Id. at Appendix B-69.  

 116 Id.  

 117 Id. at Appendix B-19.  

 118 Id.  

http://www.law360.com/articles/578149
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/ST09-2014.pdf


2016] Twombly, Iqbal, and the Demise of Form 18 31 

Third, the Committee noted that “[a]mendment of the civil forms is cumber-

some,” which requires “[a] process [that] ordinarily takes at least three years.”119 To 

amend the forms, the “amendments proposed by the Committee must be approved 

by the Standing Committee, the Judicial Conference, the Supreme Court, and Con-

gress. Public notice and comment are also required.”120 Therefore, the better ap-

proach is to simply abrogate Rule 84 and the Appendix Forms rather than amending 

them. 

The Committee’s final argument was that “the Committee’s perception was that 

the forms are rarely used.”121 In response to public comments arguing that “the 

forms assist pro se litigants and new lawyers,” the Committee noted that “only one 

[of those commentators] stated that the writer had ever actually used the forms. The 

general lack of response to the Rule 84 proposal reinforced the Committee’s view 

that the forms are seldom used.”122 It is interesting how the Committee reached its 

conclusion that the Appendix Forms are rarely used, given that there are abundant 

cases in the district courts and the Federal Circuit addressing the sufficiency of 

Form 18.123 

On April 29, 2015, the Supreme Court adopted the Judiciary Conference’s pro-

posals and submitted it to Congress for final review and approval.124 The new rule 

became effective on December 1, 2015in absence of Congress’s objection.125 

C. Congress should allow courts to experiment with the Twombly/Iqbal plausi-

bility pleading standard 

Although there are several pending bills, such as the Innovation Act, that call 

for a heightened pleading standard for patent infringement actions, Congress should 

afford courts the opportunity to at least experiment with the Twombly/Iqbal plausi-

bility pleading standard, instead of adopting the pleading “with detailed specificity” 

standard proposed by the Innovation Act. First, having a special pleading with de-

tailed specificity standard for direct infringement pleading would once again bring 

direct patent infringement pleading out of line with other types of patent infringe-

ment pleadings and other types of civil pleadings, just like Form 18 did. This would 

go against the general rule of Iqbal’s spirit of treating all pleadings for civil cases 

with uniformity,126 which is another reason why Form 18 should be abandoned. 

Second, the Innovation Act’s requirement to plead “with particularity” and 

 

 119 Id. 

 120 Id.  

 121 Id.  

 122 Id. at Appendix B-20.  

 123 See generally supra Sections II and III.  

 124 See Pending Rules Amendments, USCOURTS.GOV, http://www.uscourts.gov/rules-

policies/pending-rules-amendments (last visited, May 9, 2015).  

 125 28 U.S.C. § 2074. (2012).  

 126 Ashcroft v. Iqbal, 556 U.S. 662, 684 (2009). 
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“with detailed specificity” would affect a dramatic leap from the minimal pleading 

requirements of Form 18 to a new standard that is akin to the requirement of Rule 

9(b) that plaintiffs plead fraud “with particularity.”127 In contrast, the Twombly/

Iqbal plausibility pleading standard only modestly increases the amount of details 

required for direct patent infringement.128 There is no compelling reason to heighten 

the pleading requirement for direct patent infringement to a similar level to pleading 

fraud, which has its own policy justifications. 

Third, the inflexibility of the Innovation Act’s pleading with detailed specificity 

will deprive district court judges of the ability to exercise discretion and make deci-

sions on a case-by-case basis. Under the pleading with detailed specificity standard, 

some patent holders with legitimate infringement claims would be unable to survive 

the pleading stage because some patent infringement activities often occur in secret. 

For example, in the biotechnology industry, a patent holder with a genuine belief 

that its patent is being infringed often cannot obtain information about its competi-

tor’s potentially infringing manufacturing processes without discovery.129 In these 

cases, a district judge should be given the discretion to allow limited discovery at 

the motion to dismiss stage so that the patentee would have a chance to discover key 

facts that were inaccessible to it.130 The Twombly/Iqbal standard would grant district 

judges such discretion. 

Fourth, although the Innovation Act may excuse a party from not providing cer-

tain detailed facts in the pleading when the relevant information “is not reasonably 

accessible,” this seemingly safe harbor for plaintiffs will likely not lead to an effi-

cient determination on the pleadings.131 As one commentator pointed out, this 

standard would require the court to look beyond the pleadings to determine whether 

the facts absent in the plaintiff’s pleading were “reasonably accessible.”132 This may 

invite additional and unnecessary litigation at the pleading stage and increase the 

cost of the already extremely expensive patent litigations. Thus, it would be simpler 

to allow district judges to evaluate the plausibility of the infringement pleadings 

based on “judicial experience and common sense,” as required by Twombly and Iq-

bal.133 

Finally, district courts have already been trying to hash out what should be re-

 

 127 See Fed. R. Civ. P. 9(b) (“In alleging fraud or mistake, a party must state with particularity the cir-

cumstances constituting fraud or mistake.”); see also Paul R. Gugliuzza, Patent Litigation Reform: 

The Courts, Congress, and the Federal Rules of Civil Procedure, 95 B.U. L. REV. 279, 289 (2015).  

 128 See supra, Section IV.B.2.  

 129 See Gugliuzza, supra note 127, at 290.  

 130 See id. at 290,  291, (citing Rice v. Murakami, No. 1:13-CV-441-BLW, 2014 WL 2780977, at *1-2 

(D. Idaho June 18, 2014) (finding that the plaintiff’s complaint failed to meet the requirements of 

Iqbal but ordering “limited discovery” to allow the plaintiff “a fair opportunity to amend his com-

plaint to satisfy the Iqbal standards”).  

 131 Id. at 291. 

 132 Id. 

 133 See id.; see also Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009).  
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quired for pleading patent infringement under the Twombly/Iqbal plausibility stand-

ard,134 and courts have long been applying the plausibility standard in indirect in-

fringement (inducement and contributory infringement) cases.135 Thus, it would be 

prudent to at least first see if the Twombly/Iqbal standard would solve the problem 

of overly vague direct infringement pleadings before requiring the much more dras-

tic reform required by the Innovation Act. 

V. District Courts’ Experiments on Pleading Direct Infringement Under 

Twombly and Iqbal 

Although it will likely take the lower courts several years to resolve what exact-

ly should be required to plead direct infringement under the Twombly/Iqbal plausi-

bility standard, the district courts’ decisions after Twombly and Iqbal have raised 

three possible requirements for pleading direct infringement under the plausibility 

standard: whether the plaintiff should be required to (1) specify the particular patent 

claims that are allegedly infringed, (2) identify the specific allegedly infringing 

products, or (3) assert a theory of infringement. 

A. Specifying the particular patent claims 

Historically, a plaintiff must specify in its complaint the particular claims that 

were allegedly infringed.136 However, prior to Twombly, most courts held that a 

plaintiff did not have to identify the specific infringed claims in the complaint.137 

These courts generally relied on the notice pleading standard and took the position 

that the notice function was satisfied without specifying the claims that were alleg-

edly infringed.138 After Twombly, courts are more split over whether the plaintiff 

should be required to assert the specific allegedly infringed claims in the complaint. 

Shortly after Twombly, most district courts generally still do not require a plain-

tiff to identify the specific infringed claims in the complaint.139 Some courts based 

their rulings on the ground that Form 18 continued to be valid under Twombly and 

Iqbal, and Form 18 does not require the plaintiff to specify the infringed patent 

 

 134 See supra, Section IV. See infra, Section V.  

 135 See supra, Section III. B. 

 136 See Jonathan L. Moore, Particularizing Patent Pleading: Pleading Patent Infringement in A Post-

Twombly World, 18 TEX. INTELL. PROP. L.J. 451, 480 (2010) (citing, among others, J.D. Ferry Co. 

v. Macbeth Eng’g Corp., 11 F.R.D. 75, 76 (M.D. Pa. 1951) (“The general practice in patent in-

fringement suits has been to require the plaintiff to state what claims of a patent he alleges to have 

been infringed.”).  

 137 See id. (citing, among others, Phonometrics, Inc. v. Hospitality Franchise Sys., Inc., 203 F.3d 790, 

794 (Fed. Cir. 2000). 

 138 Id.  

 139 See, e.g., Prism Techs., LLC v. AT&T Mobility, LLC, No. 8:12CV122, 2012 WL 3867971, at *3 

(D. Neb. Sept. 6, 2012); Atwater Partners of Tex. LLC v. AT & &T, Inc., No. 2:10–CV–175–TJW, 

2011 WL 1004880, at *3 (E.D. Tex. Mar. 18, 2011); Xpoint Techs., Inc. v. Microsoft Corp.,, 730 

F. Supp. 2d 349, 353 (D. Del. 2010); Ardente, Inc. v. Shanley, No. C 07-4479 MHP, 2010 WL 

546485, at *5 n.6 (N.D. Cal. Feb. 10, 2010); ASUSTek Computer Inc. v. Ricoh Co., Ltd., No. C 

07-01942 MHP, 2007 WL 4190689, at *4 (N.D. Cal. Nov. 21, 2007).  



34 TEXAS INTELLECTUAL PROPERTY LAW JOURNAL [Vol. 24:015 

 

claims. For example, the Northern District of California found in Ardente that the 

plaintiff’s failure to identify the accused patent claims did not render the complaint 

inadequate, stating that “Form 18 . . . found in the appendix of forms in the Federal 

Rules of Civil Procedure does not indicate that a party must specify the particular 

claims thought to have been infringed.”140 Similarly, the District of Nebraska in 

Prism Technologies denied the defendant’s argument that the plaintiff’s “complaint 

is inadequate because Prism does not state which of the claims of each patent are 

allegedly being infringed upon,” noting that “Form 18 does not require Prism to 

identify specific patent claims in its complaint.”141 The Eastern District of Texas 

and the District of Delaware have similarly held that the plaintiff is not required to 

specify particular claims in the complaint.142 

On the other hand, more and more district courts have held after Twombly that 

the new plausibility standard requires the plaintiff to identify specific allegedly in-

fringed patent claims in the complaint.143 The Western District of Wisconsin in Tau-

rus was the first district court after Twombly to require identification of allegedly 

infringed patent claims in the complaint.144 In requiring the patentee to identify in 

its complaint which claims of the patent it asserted are infringed, the district court 

reasoned that the “plaintiff must do more than give clues to meet even the broad 

Rule 8 notice requirements,” and “[i]n the context of alleged patent infringement, 

[notice] means at least that the plaintiff must tell the defendant which products al-

legedly infringe the plaintiff’s patent.”145 Therefore, the court directed that: 

At the very least, a plaintiff’s failure to specify which claims it believes are in-

fringed by a defendant’s products places an undue burden on the defendant, who 

must wade through all the claims in a patent and determine which claims might 

apply to its products to give a complete response. A plaintiff’s failure to specify 

patent claims hinders the defendant’s ability to prepare a defense.161 

Based on this rationale, the court granted the defendants’ motion for a more definite 

statement because “defendants cannot respond to plaintiff’s allegations without un-

 

 140 Ardente, 2010 WL 546485, at *5 n.6.  

 141 Prism Techs., 2012 WL 3867971, at *3.  

 142 Atwater, 2011 WL 1004880, at *3 (“[T]here is no requirement that the complaint specify which 

specific claims the plaintiff is asserting. . . .”); Xpoint Techs., 2010 WL 3187025, 730 F. Supp. 2d 

at 353 (“A plaintiff is not required to specifically include each element of the asserted patent’s 

claims or even identify which claims it is asserting; nor is it required to describe how the allegedly 

infringing products work.”).  

 143 See, e.g., Locata LBS, LLC v. Yellowpages.com, LLC, Nos. LA CV13–07664 JAK (SHx), LA 

CV13–07748 JAK (SHx), LA CV13–07743 JAK (SHx), LA CV13–07895 JAK (SHx), 2014 WL 

2581176, at *4-5 (C.D. Cal. Apr. 18, 2014); Ingeniador, LLC v. Interwoven, 874 F. Supp. 2d 56, 

66, 69 (D.P.R. 2012); Tetsuya v. Amazon.com, Inc., No. C11-01210 HRL, 2011 WL 2472557, at 

*1 (N.D. Cal. June 22, 2011); Tadayon v. Execubus, Inc., No. 3:11CV21311-5909, 2011 WL 

7429453, at *1 (E.D. Va. June 15, 2011); Taurus IP, LLC v. Ford Motor Co., 539 F. Supp. 2d 

1122, 1127 (W.D. Wis. 2008).  

 144 Taurus, 539 F. Supp. 2d at 1127.  

 145 Id. (alterations in original).  
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due burden and prejudice.”146 

The Eastern District of Virginia went a step further in Tadayon, requiring the 

plaintiff’s complaint and the defendant’s counterclaim to set forth “all aspects of 

each claim that is alleged to be infringed, claim by claim, and identifying the in-

fringing product (by product, by claim) and describe how the infringing product is 

alleged to offend; and shall not use conclusory language.”147 

Similarly, in its recent decision in Locata LBS, the Central District of California 

found that a complaint failed to meet the Twombly/Iqbal plausibility standard where 

claims of the allegedly infringed patent were not identified, nor was the manner in 

which the end user’s product infringed.148 

B. Identifying the specific allegedly infringing products 

Unlike the district courts’ divided view over whether the complaint should iden-

tify particular patent claims, courts after Twombly and Iqbal have generally required 

the plaintiff to identify the infringing products with at least some level of specifici-

ty.149 However, courts have not reached an agreement regarding with what level of 

specificity the plaintiff should identify the alleged infringing products.150 

On the one hand, most courts have required only a general description of the al-

leged infringing products. These courts generally based their rulings on the ground 

that Form 18 requires only minimal identification of the infringing product, and that 

the Federal Circuit has read Form 18, in K-Tech Telecomms, to not require a plain-

tiff to identify an accused device by name.151 For example, in Innovative Automa-

tion, the Eastern District of Texas found that the plaintiff’s identification of infring-

ing products as “Vudu content delivery product and service” with a reference to 

“the product’s own webpage where it is generally described” was sufficient under 

 

 146 Id.  

 147 Tadayon, 2011 WL 7429453, at *1 (E.D. Va. June 15, 2011).  

 148 Locata, 2014 WL 2581176, at *4-5 (C.D. Cal. Apr. 18, 2014). 

 149 See, e.g., EmeraChem, Holdings, LLC v. Volkswagen Grp. of America, Inc., No. 3:14–CV–132–

PLR–HBG, 2014 WL 5795027, at *2-3 (E.D. Tenn. Nov. 6, 2014); Courtesy Prods., L.L.C. v. 

Hamilton Beach Brands, Inc., No. 13–2012–SLR, 2014 WL 5780877, at *2 (D. Del. Nov. 5, 

2014); Innovative Auto. LLC v. Vudu, Inc., No. 2:13–CV–1109–JRG, 2014 WL 4090528, at *2 

(E.D. Tex. Aug. 19, 2014); Zond, LLC v. Renesas Electronics Corp., No. 13–11625–NMG, 2014 

WL 4161348, at *4 (D. Mass. Aug. 15, 2014); Unilin Beheer B.V. v. Tropical Flooring, No. CV 

14–02209 BRO (SSX), 2014 WL 2795360, at *3-4 (C.D. Cal. June 13, 2014); Infineon Techs. AG 

v. Volterra Semiconductor Corp., No. C–11–6239 MMC, 2012 WL 3939353, at *2-3 (N.D. Cal. 

Sept. 10, 2012); Prism Techs., LLC v. AT&T Mobility, LLC, No. 8:12CV122, 2012 WL 3867971, 

at *5 (D. Neb. Sept. 6, 2012); Oakley, Inc. v. 5.11, Inc., No. 11CV2173 WQH (CAB), 2012 WL 

1327796, at *3 (S.D. Cal. Apr. 17, 2012).  

 150 See supra note 134.   

 151 K-Tech Telecommc’ns., Inc. v. Time Warner Cable, Inc., 714 F.3d 1277, 1286 (Fed. Cir. 2013); 

see also, e.g., Innovative Automation LLC v. Vudu, Inc., 2:13–CV–1109–JRG, 2014 WL 

4090528, at *2 (E.D. Tex. 2014).  
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the plausibility standard.152 Similarly, the District of Delaware held in Courtesy 

Products that the accused product was adequately identified with a general descrip-

tion and identification of specific model numbers as an example.153 Also, the West-

ern District of Oklahoma held that even though a plaintiff’s complaint did not iden-

tify a specific accused product, it was sufficient where it alleged the type of 

products.154 Further, where the infringed patent claim is a method claim, the Federal 

Circuit has provided an additional reason to not require the plaintiff to identify ac-

cused products by name: when the accused infringers performed the method in se-

cret, the plaintiff needs discovery to confirm its suspicion.155 

On the other hand, some district courts have required more than just a general 

description of the alleged infringing products and have instead required the plaintiff 

to identify specific accused products.156 For example, the District of Nebraska found 

that a plaintiff’s identification of the accused products as “various wireless products 

and data services that implement authentication systems and methods for control-

ling access to protected computer resources as claimed in the . . . patent” was too 

broad and vague.157 Similarly, the Southern District of California ruled in Oakley 

that the plaintiff’s identification of the accused product as “eyewear” was insuffi-

cient because it “fail[s] to identify any specific products.”158 

C. Asserting a theory of infringement 

With regard to whether the plaintiff should be required to assert a theory of in-

fringement in its complaint, there is no consensus among the district courts either. 

The Eastern District of Texas was the first district court that expressly refused to re-

quire the plaintiff to assert a theory of infringement in the complaint.159 In Actus, the 

district court denied the defendant’s invitation to require the plaintiff to “allege with 

specificity a theory of infringement for each element of the asserted claims,” be-

cause the claims “have not yet been construed” in a Markman hearing, and thus a 

“motion to dismiss is premature” at this stage.160 Consequently, the court pro-

claimed that “[t]he Court does not require that plaintiffs in a patent infringement 

 

 152 Innovative Automation, 2014 WL 4090528, at *2.  

 153 Courtesy Prods., 2014 WL 5780877, at *2.  

 154 Flow Valve, LLC v. Forum Energy Techs., Inc., No. CIV–13–1261–F, 2014 WL 3567814, at *4 

(W.D. Okla. July 18, 2014).  

 155 K-Tech Telecommc’ns., 714 F.3d at 1286 (Fed. Cir. 2013).  

 156 See, e.g., Tadayon, No. 3:11CV213, 2011 WL 7429453, at *1 (E.D. Va. June 15, 2011) (demand-

ing that the plaintiff set forth in its amended complaint “all aspects of each claim that is alleged to 

be infringed, claim by claim, and identifying the infringing product (by product [sic] by product, 

by claim) and describe how the infringing product is alleged to offend. . . .”).  

 157 Prism Techs., LLC v. AT&T Mobility, LLC, No. 8:12CV122, 2012 WL 3867971, at *1, *5 (D. 

Neb. Sept. 6, 2012).  

 158 Oakley, Inc. v. 5.11, Inc., No. 11CV2173 WQH (CAB), 2012 WL 1327796, at *1, *3 (S.D. Cal. 

Apr. 17, 2012).  

 159 Actus, LLC v. Bank of Am. Corp., No. 2–09–CV–102–TJW, 2010 WL 547183, at *2 (E.D. Tex. 

Feb. 10, 2010).  

 160 Id.  
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lawsuit attach fully-developed infringement contentions to its complaint.”161 Several 

other district courts, including the District of Delaware and the Central District of 

California, have followed the Eastern District of Texas’s approach in Actus, and re-

fused to require the plaintiff to include a fully-developed infringement theory in the 

complaint.162 

In contrast, other district courts have implicitly required the plaintiff to include 

some kind of infringement theory in the complaint, by requiring the plaintiff to al-

lege in what manner or means the accused products have infringed the asserted pa-

tents. For instance, in Tadayon, the Eastern District of Virginia demanded the plain-

tiff to set forth “all aspects of each claim that is alleged to be infringed, claim by 

claim, and [to identify] the infringing product (by product by product, by claim) and 

describe how the infringing product is alleged to offend.”163 Similarly, a California 

court required the plaintiff to amend the complaint to “allege with sufficient particu-

larity: (i) the specific claim(s) of the [asserted patent] that are allegedly infringed by 

the [accused products]; and (ii) the manner in which those claims are infringed by 

the [accused products].”164 

VI. Recommendations and Potential Impacts of the Heightened Pleading 

Standard 

This section discusses what level of details should be required in direct patent 

infringement pleading under the Twombly/Iqbal plausibility standard, assuming that 

Congress will not adopt a more stringent pleading standard such as that proposed in 

the Innovation Act. This section also discusses some potential impacts of the plau-

sibility pleading standard on several important patent litigation players. 

A. What should be required to plead direct patent infringement under Twombly 

and Iqbal 

After the abrogation of Rule 84 and Form 18, the lower courts need to resolve 

several issues in the coming years concerning what should be required to plead di-

rect patent infringement under the Twombly/Iqbal standard. In this subsection, I 

propose several approaches for the courts to use in resolving several important is-

sues. 

 

 161 Id.  

 162 See, e.g., Pragmatus AV, LLC v. TangoMe, Inc., No. 11–1092–LPS, 2013 WL 571798, at *5, 7 

(D. Del. Feb. 13, 2013); Network Signatures, Inc. v. Nestlé USA, Inc., SACV 11-1614 JVS 

(RNBx), 2012 U.S. Dist. LEXIS 189681, at *6-7 (C.D. Cal. Apr. 16, 2012); H-W Tech., L.C. v. 

Apple, Inc., No. 3:11–CV–651–G, 2012 WL 959316, at *7 (N.D. Tex. Feb. 23, 2012).  

 163 Tadayon v. Execubus, Inc., No. 3:11CV21311-5909, 2011 WL 7429453, *1 (E.D. Va. 2011) (em-

phasis added).  

 164 Locata LBS, LLC v. Yellowpages.com, LLC, Nos. LA CV13–07664 JAK (SHx), LA CV13–

07748 JAK (SHx), LA CV13–07743 JAK (SHx), LA CV13–07895 JAK (SHx), 2014 WL 

2581176, at *5 (C.D. Cal. Apr. 18, 2014) (emphasis added).   
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1. Identification of particular patent claims should be required 

In order to give defendants a “fair notice” under the Twombly/Iqbal plausibility 

standard, courts should require a plaintiff to identify specific claims of the patent 

that were allegedly infringed. As Judge Crabb pointed out in Taurus IP, LLC v. 

Ford Motor Co., “a plaintiff’s failure to specify which claims it believes are in-

fringed by a defendant’s products places an undue burden on the defendant, who 

must wade through all the claims in a patent and determine which claims might ap-

ply to its products to give a complete response. A plaintiff’s failure to specify patent 

claims hinders the defendant’s ability to prepare a defense.”165 Not requiring a 

plaintiff to identify the specific infringed patent claims is especially troublesome 

where there are a large number of claims in an asserted patent (some patents include 

almost 600 claims!).166 In these cases, a plaintiff’s failure to identify specific claims 

will unfairly prejudice the defendants and frustrate the very purpose of “fair notice” 

under Rule 8 and the spirit of Twombly and Iqbal. 

2. At least a general identification of infringing products should be required 

With regard to how specifically a plaintiff should be required to identify the in-

fringing products in his complaint, courts should resolve the question on a case-by-

case basis. Generally, courts should require the plaintiff to identify specific infring-

ing products, by either model numbers or product types.167 This requirement is most 

consistent with the purpose of putting the defendants on “fair notice.” Further, such 

a requirement makes sure that the plaintiff conducts at least some preliminary re-

search of the case before filing the complaint and reduces the chance of frivolous 

filing sanctions under Rule 11.168 

To the extent that in some cases it is impossible for the plaintiff to identify the 

specific infringing products, courts should allow the plaintiff to identify the infring-

ing products with only general descriptions. This scenario arose in K-Tech Tele-

comms.169 In that case, the plaintiff alleged that defendant’s products infringed the 

method claims in the asserted patent; however, the plaintiff could not identify the 

specific infringing products because the defendant performed the method in se-

cret.170 Therefore, the Federal Circuit ruled that the plaintiff’s general description of 

the infringing products was adequate in that case.171 This approach strikes a good 

balance between giving the defendant a fair notice and at the same time does not 

unduly prejudice the plaintiff. 

 

 165 Taurus IP, LLC v. Ford Motor Co., 539 F. Supp. 2d 1122, 1127 (W.D. Wis. 2008).  

 166 See e.g., Pat. No. U.S. 6,567,473 B1 (filed Mar. 10, 2000) (with 596 claims).  

 167 See Prism Techs., LLC v. AT&T Mobility, LLC, No. 8:12CV122, 2012 WL 3867971, *5 (D. Neb. 

2012).  

 168 Fed. R. Civ. P. 11.  

 169 K-Tech Telecommc’ns., Inc. v. Time Warner Cable, Inc., 714 F.3d 1277 (Fed. Cir. 2013).  

 170 Id. at 1284-87.  

 171 Id.  
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3. Assertion of a theory of infringement should be required 

Unlike the Eastern District of Texas’s approach in Actus, LLC v. Bank of Am. 

Corp.,172 courts should require a plaintiff to assert a theory of infringement in the 

complaint, i.e., how the accused products infringed the asserted claims. Admittedly, 

at the pleading stage, the language of the claims has not been construed through a 

Markman hearing, but a court can nevertheless give the claims’ language the broad-

est reasonable construction only for the purpose of evaluating the plausibility of the 

plaintiff’s pleading. The “broadest reasonable construction” standard not only com-

ports with the USPTO’s long-time practice of giving the claims broadest reasonable 

interpretation in examining the patent,173 but also functions similarly to the “as-

sumption of truth” approach in normal pleading standard. 

Some district courts, especially the Eastern District of Texas, have noted that 

the plaintiff’s infringement theory will be disclosed to the defendant in infringement 

contentions after the filing of complaint, and thus the complaint does not need to in-

clude an infringement theory.174 However, courts usually require the plaintiff to 

serve the defendant infringement contentions shortly after filing the complaint any-

way.175 Therefore, requiring the plaintiff to either assert the infringement theory in 

the complaint or supplement the complaint with infringement contentions does not 

place a great burden on the plaintiff. This requirement, like the requirement to iden-

tify specific infringing products in the complaint, forces the plaintiff and its attorney 

to conduct preliminary research of the case. This will not only reduce the chance of 

frivolous filing sanctions under Rule 11,176 but also forces the plaintiff to evaluate 

the merits and value of its case, which encourages settlement and thus avoids poten-

tial litigation costs. 

At least one commentator has raised the concern that by requiring the plaintiff 

to assert an infringement theory in the complaint, “the court might be limiting the 

potential arguments that the plaintiff could make if and when the claims are being 

construed” and “a judge who is ruling on what the claim language means may be 

inclined to rule based on what the plaintiff asserted in the complaint rather than al-

lowing the plaintiff to subsequently argue for a larger scope.”177 However, the 

commentator’s concern is misplaced. First, district court judges possess the required 

legal training and judicial experience to separate claim interpretations in different 

 

 172 Actus, LLC v. Bank of Am. Corp., No. 2–09–CV–102–TJW, 2010 WL 547183, at *2 (E.D. Tex. 

Feb. 10, 2010).  

 173 See M.P.E.P. §2111 (2013); In re Am. Acad. of Sci. Tech. Ctr., 367 F.3d 1359, 1364 (Fed. Cir. 

2004).  

 174 See, e.g., Innovative Automation LLC v. Vudu, Inc., No. 2:13–CV–1109–JRG, 2014 WL 4090528, 

*2 (E.D. Tex. 2014); Atwater Partners of Texas LLC v. AT & T, Inc., No. 2:10–CV–175–TJW, 

2011 WL 1004880, *2-3 (E.D. Tex. 2011).  

 175 See, e.g., Patent Rules 3-1 U.S. District Court for the Eastern District of Texas (2005), available at 

http://www.txed.uscourts.gov/cgi-bin/view_document.cgi?document=1179.  

 176 Fed. R. Civ. P. 11.  

 177 Adam Steinmetz, Pleading Patent Infringement: Applying the Standard Established by Twombly 

and Iqbal to the Patent Context, 13 COLUM. SCI. & TECH. L. REV., 482, 505-06 (2012).  
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stages of the litigation. Further, as noted above, in many district courts, the plaintiff 

is required to disclose its infringement theory when serving the infringement con-

tentions shortly after filing the complaint anyway, which is also usually before the 

claim construction in a Markman hearing proceeding. Thus, requiring the plaintiff 

to disclose an infringement theory in the complaint rather than waiting to disclose it 

in the infringement contentions does not make a significant difference in limiting 

the plaintiff’s arguments or causing bias on the part of the district judges. 

4. Amendment of complaint under Rule 15(a) should be liberally granted 

The above recommended approach requires the plaintiff to identify specific in-

fringed patent claims, specific infringing products, and to assert a theory of in-

fringement in the complaint, but all these disclosures would take place before dis-

covery, before the plaintiff has a chance to obtain the full scope of necessary 

information. One question that naturally arises from this approach is how closely 

should the plaintiff be tied to its allegations in the complaint? 

One possible approach to resolve the issue is to employ Rule 15, which allows 

the court to grant leave to the plaintiff to amend its complaint.178 To compensate for 

the plaintiff’s lack of information in the pleading stage, courts should liberally grant 

the plaintiff’s Rule 15(a) motion to amend the complaint when discovery of new ev-

idence warrants the amendment. However, courts should also be cautious of poten-

tial abuse of Rule 15(a) by the plaintiff, i.e., the possibility that the plaintiff pur-

posefully asserts one set of allegations in the original complaint to mislead the 

defendant and then files a Rule 15(a) motion to amend the complaints asserting an-

other set of allegations that it intended. Obviously, such abuse of Rule 15(a) motion 

will defeat the purpose of “fair notice” pleading and prejudice the defendant. 

5. Choice of law on procedural issues in patent cases 

As noted in Section II.C above, the Federal Circuit applies its own law with re-

spect to issues of substantive patent law and certain procedural issues pertaining to 

patent law, but applies the law of the regional circuits on non-patent issues.179 This 

choice of law rule has caused non-uniform results in the district courts. For exam-

ple, after the Federal Circuit’s official endorsement of the sufficiency of Form 18 in 

view of Twombly and Iqbal, several district courts continued to challenge the suffi-

ciency of Form 18 because the Federal Circuit’s rulings on pure procedural issues 

are not binding on the lower courts.180 This result is at odds with the Patent Act’s 

purpose of promoting uniformity and the very purpose of creating the Federal Cir-

cuit in the first place. Thus, the Federal Circuit should instead adopt a new test for 

 

 178 Fed. R. Civ. P. 15.   

 179 Invitrogen Corp. v. Biocrest Mfg., L.P., 424 F.3d 1374, 1378-79 (Fed. Cir. 2005).  

 180 See e.g., Macronix Int’l Co. v. Spansion Inc., 4 F. Supp. 3d 797, 801-02 (E.D. Va. Mar. 10, 2014); 

Regeneron Pharms., Inc. v. Merus B.V., No. 14–CV–1650 (KBF), 2014 WL 2795461, at *1 

(S.D.N.Y. June 19, 2014).  
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choice of law to enforce uniformity of patent law among the circuits. 

One possible approach is to replace the “patent issue or non-patent issue” test 

with an “outcome determinative” test. That is, if choosing the local circuit’s law 

would lead to a different result than that if the Federal Circuit’s law is applied, the 

lower court should apply the Federal Circuit’s law. This approach would not only 

enforce the uniformity of patent law in different circuits, but also prevent possible 

forum shopping activities by the plaintiffs. 

B. Why the heightened pleading standard is good on balance: potential impacts 

on several major patent litigation players 

The heightened pleading standard under Twombly and Iqbal will inevitably 

change the strategies used by active players in patent litigation and the landscape of 

the game in the coming years. This section argues why the heightened pleading 

standard with the recommended requirements above will be effective in curbing 

frivolous patent lawsuits by patent trolls and promoting a healthier system for inno-

vations and businesses. On this count, this section discusses the potential impacts of 

the heightened pleading standard on some important players such as patent assertion 

entities, small businesses, sophisticated corporations, and representative industries 

such as the information technology and pharmaceutical industries. 

1. Curbing frivolous lawsuits by patent trolls 

Patent trolls, also known as patent assertion entities (PAEs) or non-practicing 

entities (NPEs), are generally regarded as entities that assert patent rights based on 

patents they own but do not practice any of the patented inventions.181 Patent trolls 

have been increasingly blamed for the growing costs of patent litigation by aggres-

sively asserting claims against not only manufacturers of allegedly infringing tech-

nology but also against businesses, organizations, and individuals who are the end 

users of that technology.182 Patent trolls have been notoriously known to file frivo-

lous lawsuits against a large number of small entities with the intention to extract 

settlement fees.183 Some patent trolls filed numerous patent lawsuits against hun-

dreds of defendants, but none of the cases even ever reached the claim construction 

stage.184 

The behaviors of patent trolls have caused so many problems and have drawn 

so much attention that all branches of government have tried to decrease frivolous 

 

 181 See Jonathan L. Moore, Particularizing Patent Pleading: Pleading Patent Infringement in A Post-

Twombly World, 18 TEX. INTELL. PROP. L.J. 451, 506, n.79. (2010).  

 182 See Mark A. Lemley & A. Douglas Melamed, Missing the Forest for the Trolls, 113 COLUM. L. 

REV. 2117, 2118 (2013); Paul R. Gugliuzza, Patent Litigation Reform: The Courts, Congress, and 

the Federal Rules of Civil Procedure, 95 B.U. L. REV. 279, 280 (2015).  

 183 Jason Rantanen, Slaying the Troll: Litigation As an Effective Strategy Against Patent Threats, 23 

SANTA CLARA COMPUTER & HIGH TECH. L.J. 159, 164-69 (2006).  

 184 See, e.g., id.  
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lawsuits by them in order to both encourage developing technology and allow busi-

nesses to utilize that technology without a looming threat of disruptive and costly 

litigation.185 Indeed, the more than ten patent bills introduced in Congress in the re-

cently concluded 113th session mainly targeted at reducing the undesirable effects 

of patent trolls,186 and the heightened patent infringement pleading standard have 

been largely expected to be one of the major tools to reduce frivolous or meritless 

lawsuits by patent trolls.187 

The high litigation cost of patent cases is one of the major factors that provide 

patent trolls an incentive to file numerous nuisance-value infringement claims.188 

According to the American Intellectual Property Law Association, the legal costs of 

a patent infringement action range from $600,000 to $5 million, depending on the 

patentee’s potential recovery.189 Of the patent infringement cases that go to trial, the 

trial occurs over three years from the complaint’s filing for one-third of the cases, 

and 12% of the cases take over five years to reach trial.190 Unable to afford such 

formidably high litigation costs, small businesses would choose to settle in the early 

stages of litigation when faced with a patent infringement suit rather than taking the 

case to trial, even when the patent troll’s claims are meritless. 

In addition to the high litigation costs, innovation costs and business costs to 

potential defendants also contribute to patent trolls’ practice of filing nuisance-value 

infringement claims. When faced with an infringement claim, inventors may choose 

to alter their research or products to simply avoid the scope of the asserted patent; 

but if they cannot easily design around, the threat of a lengthy lawsuit may be 

enough to cause them to cease the research on a technology or the manufacture of a 

product entirely.191 Further, a pending patent infringement suit may affect a compa-

ny’s ability to obtain credit or, at a minimum, increase its credit costs.192 

The heightened pleading standard under Twombly and Iqbal has a good pro-

spect of reducing nuisance-value infringement claims by patent trolls for at least 

 

 185 See, e.g., Exec. Office of the President, Patent Assertion and U.S. Innovation (2013), available at 

http://www.whitehouse.gov/sites/default/files/docs/patent_ report.pdf (calling for control of abu-
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sumption that the losing party should pay the winner’s attorneys’ fees.”); John M. Golden, “Patent 

Trolls” and Patent Remedies, 85 TEX. L. REV. 2111 (2007).  
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two reasons. First, under the recommended requirements in this section, pleading 

direct patent infringement would require the plaintiffs to (1) identify the particular 

claims that are allegedly infringed, (2) at least generally identify of the accused in-

fringing products, and (3) assert how the accused products infringe the patent 

claims.193 To meet these requirements in the complaint, the patentee is required to 

conduct at least preliminary investigations. The cost of such preliminary investiga-

tions would make it financially impractical, if not impossible, for a patent troll to 

file infringement claims against hundreds of potential defendants at the same time. 

Thus, the heightened pleading standard forces patent trolls to at least strategically 

choose which defendants they want to sue, instead of filing a suit against every po-

tential defendant indiscriminately. 

Second, even if a patent troll decides to invest some money in preliminary in-

vestigations and files the complaints, it still would need to withstand Rule 12(b)(6) 

motions to dismiss under the Twombly/Iqbal standard in order to trigger the costly 

litigation proceeding. District courts, acting as gatekeepers, will be able to exercise 

their discretionary power under Twombly/Iqbal to dismiss vague claims brought by 

patent trolls and relieve the defendants from further litigation costs. And with the 

“new” sword of Rule 12(b)(6) motions, defendants will be less likely than before to 

settle claims with patent trolls when their claims are meritless. This would further 

discourage patent trolls from filing batches of frivolous claims against small busi-

nesses with the intent of extracting licensing fees. 

2. Protecting small businesses 

Due to the potential chilling effect of the heightened pleading requirement on 

patent trolls’ strategy of filing batches of nuisance-value infringement claims, as 

discussed above, small businesses named as defendants will greatly benefit from not 

having to defend themselves against frequent frivolous infringement lawsuits 

against patent trolls. The main concern, therefore, is whether the heightened plead-

ing standard will cause undesired damage to small business patent holders when 

they try to enforce their patent rights against other corporations, especially large so-

phisticated corporations. Such concern is largely unwanted, however, under the 

Twombly/Iqbal pleading framework. 

First, the heightened pleading standard does not add to the cost of meritorious 

litigation. Even before the heightened pleading requirement, many patentees, in-

cluding small businesses, were already conducting pre-suit investigations to evalu-

ate the value of their cases. Indeed, according to Rule 11, plaintiffs should be per-

forming a pre-suit investigation anyway to avoid potential sanctions, at least to the 

extent possible.194 A heightened pleading requirement would therefore only impose 

additional costs on those unscrupulous plaintiffs who take advantage of the lower 
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pleading standard. 

Further, the local rules in many district courts with large dockets of patent cases 

already require plaintiffs to disclose the information required in the complaint under 

the Twombly/Iqbal standard at a very early stage of the case. For example, in the 

Eastern District of Texas, a patent holder must provide detailed disclosures of its 

asserted claims and infringement contentions ten days before the initial case man-

agement conference,195 and the Northern District of California requires a patent 

holder to provide that information immediately after the conference.196 Thus, in-

stead of requiring plaintiffs to discover more facts and disclose them shortly after 

filing the complaint, the heightened pleading standard merely requires that they put 

them into the complaint. 

Finally, the Twombly/Iqbal standard would grant district judges the discretion to 

allow a small business plaintiff to conduct limited discovery for the purpose of 

meeting the heightened pleading standard when the plaintiff’s claim shows suffi-

cient merit. In some cases, due to the nature of the patented technology, it would be 

fair to allow a small business plaintiff with limited resources to discover a defend-

ant’s secret use of the patented claims rather than dismissing the claim up front. In-

deed, at least one district court has recently allowed plaintiffs to undertake limited 

discovery at the motion-to-dismiss stage because evidence about key facts was in-

accessible to them.197 

One possible negative effect of the heightened pleading standard on small busi-

nesses, especially individual inventors, would be that with the decreasing business 

of patent trolls, it will be harder for small businesses to sell their patents to patent 

trolls. However, selling patents to patent trolls is not the only way that small busi-

nesses or individual investors could recoup their investment in their patents. Fur-

ther, the heightened pleading standard only discourages infringement claims with 

nuisance value, but not those cases with true merit. Therefore, if a small business or 

individual investor has a strong patent, they still have a good market for sale. In this 

sense, the heightened pleading standard discourages small entities from filing weak 

patents for the purpose of selling them to patent trolls. 

3. Comparatively less impact on large sophisticated corporations 

Compared with small entities, large sophisticated corporations will likely be 
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less affected by the heightened pleading standard under Twombly and Iqbal. Unlike 

small entities, large corporations have much more resources to defend themselves 

against nuisance-value infringement claims asserted by patent trolls. As a general 

strategy to deter future frivolous infringement claims against them, large corpora-

tions would not simply settle with patent trolls in the early stage but would take the 

case to trial and make every effort to invalidate the asserted patents.198 Because of 

this, nuisance-value infringement claims by patent trolls are usually directed to 

small businesses, who are more willing to settle and take a license, rather than to 

large sophisticated corporations. This is especially true when the validity of the as-

serted patent is in doubt. 

The heightened pleading standard will not have much impact on large sophisti-

cated corporations as plaintiffs either. As discussed above, even before the height-

ened pleading standard, plaintiffs were already conducting pre-suit investigations to 

evaluate the value of their cases and to avoid possible Rule 11 sanctions,199 and this 

is even truer for large corporations. Further, large corporations are less likely to be 

plaintiffs. This is because their products usually involve a large number of patented 

technologies, many of which are possibly held by their competitors.200 Therefore, it 

makes more business sense for large corporations to cross-license their patents with 

their competitors rather than file lawsuits against each other. 

4. Different levels of impact on pharmaceutical and information technology 

industries 

It has been reported that patent troll lawsuits have affected various industry sec-

tors disproportionately.201 Therefore, it will not be surprising that different indus-

tries will be affected by the heightened pleading standard to different extent. Patents 

in pharmaceuticals and biotechnology pose significantly different issues, in the con-

text of infringement actions, from those posed by information technology patents. 

Pharmaceutical patents often attract a relatively small number of infringement 

claims as the patented drugs can be precisely described by their distinct molecular 

structures.202 By contrast, an information technology company may have a patent 

with a large number of claims or multiple patents that are “stacked” together to cov-

er a product, which is much more commonly targeted by patent troll suits.203 

The heightened pleading standard will impact the pharmaceutical industry and 

information technology industry differently in at least three aspects. First, due to the 
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different nature of inventions described above, pharmaceutical and biotechnology 

patents tend to have far fewer claims than patents on information technology.204 

Therefore, the requirement to assert specific patent claims in the complaint is less 

imperative in a litigation involving pharmaceutical or biotechnology patents than 

that involving information technology patents. Second, while a certain drug is usu-

ally covered by one patent with a few claims, an electronic device or software may 

be covered by several patents with hundreds of claims.205 Therefore, a requirement 

to identify the specific products and specific aspects of the products that are alleged-

ly infringing is of much more significance to the information technology industry. 

Consequently, requiring the plaintiff to assert the specific patent claims and the spe-

cific infringing products would affect the information industry much more than the 

pharmaceutical industry. 

Finally, in the pharmaceutical or biotechnology industry, a patent holder is usu-

ally unable to obtain information about its competitor’s potentially infringing manu-

facturing processes without discovery, rendering some patent holders with legiti-

mate infringement claims unable to provide the required specificity under the 

heightened pleading standard.206 On the other hand, reverse engineering in the in-

formation technology industry is a common practice used to find out how a product 

or process allegedly infringes a patent claim. Therefore, requiring the patentee to 

assert how the accused product or process infringes the asserted claims in the com-

plaint will impose much more difficulty for the pharmaceutical or biotechnology in-

dustry. 

The heightened pleading standard’s possible bigger impact on the information 

technology industry than on the pharmaceutical industry is expected and desirable. 

As discussed above, the information technology industry is much more frequently 

targeted by frivolous behaviors of patent trolls than the pharmaceutical industry. 

Therefore, it would be a good result if the heightened pleading standard would be 

able to significantly reduce patent trolls’ frivolous claims against the information 

industry and leave the pharmaceutical industry largely intact. To the extent that the 

heightened pleading standard could in some cases make it hard for a pharmaceutical 

company to bring meritorious suits because it is impractical to obtain information 

regarding how its claims are infringed, district judges can exercise their discretion 

to permit limited discovery at the motion-to-dismiss stage as permitted by the 
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Twombly/Iqbal standard.207 

VII. Conclusion 

With the recent abrogation of Rule 84 and Form 18, the law of patent infringe-

ment is pleading at the corner of another turn. It will take courts several years to 

hash out what exactly the heightened pleading standard under Twombly and Iqbal 

requires, but district courts have been experimenting with this issue already. As this 

article argues in the last section, the changes to come will likely be more effective 

in reducing nuisance-value infringement claims, and the new standard will likely 

serve the purpose of promoting innovations and businesses better than the old 

standard. 
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