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I. Introduction
There has been much debate in recent years about the differences between the United States patent system and the patent
systems of other countries. The most highly publicized difference involves the United States’ first-to-invent priority rule for
cases involving two otherwise qualified applicants making the same claim to an invention. However, other more subtle but
perhaps more significant differences, based on national cultural norms, have also been noticed by observers. The purpose of
this essay is to point out how two American cultural norms, one for assessing moral culpability in civil cases, and the other
for rewarding popular work-ethic traits, heavily influence the U.S. patent law system. As a result, many positive and negative
*280 mental and emotional elements are written into the U.S. patent statute and case law. The most significant of these
elements will be addressed here.

Whatever value these morally driven norms may have in achieving desirable behavior, they also bring with them increased
costs in modern patent litigation in terms of time, effort, judicial and party resources, and uncertainty of outcome. Whether
all of these mental and emotional states are needed as determinants of a modern commercial statute is a question that will be
debated in the coming years. To facilitate this debate, this essay addresses and compares the patent laws of the U.S. with
those of other countries to determine the extent to which they vary. The countries whose laws will be examined include
Germany, Japan, Great Britain, Nigeria, and Chile. The list, while largely arbitrary, includes developing and developed
countries drawn from four continents.
II. The Well-Known Differences
In a flurry of efforts to harmonize laws that impact trade across national borders, Congress has made many changes to the
U.S. patent laws over the last several years. Unfortunately, these changes have had but a small impact on both harmonization
and improvement of the U.S. patent law system. First, Congress changed the term of a patent from seventeen years from the
day of the patent grant,1 to a term beginning on the grant date but ending twenty years from the patent application filing date.2
Essentially, this change made the term equal to twenty years less the pendency time in the U.S. Patent & Trademark Office
(PTO), which is typically about two years.3 It is debatable whether anything of note was accomplished by such a small
change.4 Second, Congress added some additional types of infringement--offers to sell patented goods and importation of
patented goods5--to the old roster of making, using and selling. Additionally, in November 1999, several patent law changes
embedded in a budget bill became law.6 These *281 changes operate primarily in “in-the-cracks” commercial situations,7 and
it is unlikely that they will have a major impact on the way the U.S. patent system works.
III. The First-to-Invent Rule
Debates in the 1990’s over patent law changes often resulted in decisions to keep existing U.S. patent law provisions.
Although Congress has been repeatedly pressed by advocates and critics to change the first-to-invent rule, which has been
regarded as the primary differentiation of the U.S. patent law system over the patent law systems of other countries, Congress
has consistently refused to do so. To understand and evaluate the significance of this rule, some background is required.
In patent law, inventions are defined by claims, which are sets of words crafted to define the invention in the broadest
allowable way. Courts also use claims to determine whether patent infringement has occurred.8 35 U.S.C. § 102, the novelty
and loss-of-right section of the patent statute, sets forth over fifteen events that will defeat novelty for a claim and hence
preclude its patentability.9 Some of these events compare a happening in the outside world to the filing date of an application.
For example, a domestic offer for sale more than one year before the filing date can be a bar to patentability.10 These
novelty-defeating situations occur frequently and do not necessarily have anything to do with the applicant’s invention date.
In these provisions, the U.S. patent law system is not a first-to-invent system.
However, other events listed in section 102 are invention-date specific. For example, if a claimed configuration was publicly
known in the U.S. before the applicant’s invention date, novelty is defeated.11 Another example is the provision in section
102(g) for priority contests. These drawn-out proceedings, called interferences, occur whenever it is found that two or more
patent applications, or an application and an issued patent, claim substantially the same subject matter. Only *282 one
applicant can have a valid claim to the invention. Section 102(g) provides the rules for the interference contest to determine
priority with regard to the claim at issue.12 No other country has a provision similar to section 102(g). Therefore other
countries do not have priority contests. In these countries, priority disputes are resolved by determining which contestant was
the first to file an application supporting the claim at issue; the other contestant’s application is then rejected for lack of
novelty.13
The overall value of the first-to-file rule has long been the subject of debate.14 The perceived magnitude of the difference may
be greatly exaggerated. In the U.S., the majority of priority contests are in fact won by the first to file.15 Therefore, the *283
outcome of most cases would not change even if the U.S. patent system adopted a first-to-file provision for determining
priority. Moreover, there are not many priority contests in the U.S.16 The first-to-invent feature that preoccupies the U.S.
patent system most likely is not a major determinant in disputes under the current patent system.
IV. More Significant Differences

Some astute observers have pointed out that a patent law system functions as part of a broader national innovation system,
and works best when it is keyed to the culture of the individual country it is trying to serve. Of special note in this regard is a
recent article by Scott Erickson.17 Erickson questions whether the priority date of an invention, whether measured from the
filing date or from the invention date, is a crucial issue in any conflict. Erickson also points out that the generation and
marketing of new technologies is largely influenced by government funding of research and development (“R&D”), tax
policies toward R&D, antitrust attitudes, and market receptivity to innovations, as well as by the nature of a country’s patent
law system.18
Erickson discusses the cultural factors that influence patent legislation.19 U.S. economic culture favors strong, successful
individuals and has a tendency to make folk heroes out of inventors from Thomas Edison to Bill Gates.20 American patent law
has been accordingly shaped by this culture: the U.S. awards broad, strong patent grants to specifically named inventors (or
their assignees) after a time of secrecy *284 during prosecution before the PTO.21 In contrast, Japan, with its more
community-based value system, awards narrower, weaker patent grants and insists upon publication of pending patent
applications after eighteen months.22 Erickson concludes that these different patent law systems simply reflect the culture of
the respective countries.23
V. The U.S. Patent Law System’s Unique, Built-in, and Numerous Mental and Emotional States
Building further on the cultural matching theme of Erickson and others in explaining differences among countries’ patent law
systems, there is another distinctive aspect of the U.S. patent law system that has been overlooked in prior literature on
comparative patent law. That is the quintessentially American way of building into modern commercial laws a set of mental
states by which, while trying at the end of the day to promote overall progress, we attempt to reward good or at least more
deserving conduct and to penalize perceived morally reprehensible conduct. To accomplish this, the U.S. patent statute has
identified several mental and emotional states that significantly affect how patent rights are recognized and enforced in the
U.S.
The discussion that follows relates primarily to provisions of law that require assessment of the mental or emotional states of
specific actual persons or corporate parties, and not the hypothetical “person of ordinary skill” standard.24 The latter is highly
desirable for its flexibility and is preferable to detailed, verbose statutes that attempt to foresee all that may occur. Also to be
excluded from the discussion is the legal device used in determining a reasonable royalty for patent damages, called “the
hypothetical negotiation,” which likewise does not refer to the mindsets of real people. Reasonable royalty is the provision
that sets the floor for patent damages calculations when higher measures of recovery, such as lost profits, cannot be
adequately proved by the patentee.25 Today, reasonable-royalty law is dominated by *285 the concept of the hypothetical
negotiation between the patentee and the would-be infringer taking place at the time infringement began.26 Although this
hypothetical negotiation is a rule of reason that involves mental states, it does not evoke the mentality of any real person.
VI. Types of Mental States
This essay will now examine some of the main mental states that the U.S. patent law system establishes for real persons such
as inventors, litigants, infringers, and others associated with the system. There are many mental states from which to choose,
but in view of space considerations, five have been selected for discussion:
(1) Willfulness of infringement, as a determinant of multiplied damages awards;
(2) Conception and diligence in establishing an invention date;
(3) “Abandoned, suppressed, or concealed,” as forfeiting an earlier invention date;
(4) Intent to mislead the patent examiner, as part of the inequitable conduct defense; and
(5) Error in supporting an application to reissue a patent.
We will look at each how of these works and compare them with what our brethren are doing in the patent laws of Germany,
Japan, Great Britain, Nigeria, and Chile.

A. Willful Infringement
Probably the most significant foray of the U.S. patent law system into mental-state issues is in the case law surrounding
willful infringement. While 35 U.S.C. § 284 does not use the term “willful infringement,” it does provide that a court “may
*286 increase” a patentee’s awarded damages by up to three times.27 No standards are set out in the statute for exercising this
judicial authority, but it has been limited by case law to situations where the defendant’s infringement was “willful.”28
What does the term “willful infringement” mean? Early indications from the United States Court of Appeals for the Federal
Circuit (“Federal Circuit”)29 implied that it meant an absence of a good-faith belief by the defendant that her actions were
lawful.30 Thus, if a defendant reasonably believes that the patent is invalid or not infringed, then, even if ultimately wrong,
she is safe from an accusation of willful infringement. The basis for a defendant’s belief is usually an opinion of counsel
upon which the defendant reasonably relies.31
Willful infringement is a question of fact for the jury.32 However, once willfulness is found, the judge has discretion to
determine the consequences for the defendant.33 The judge’s discretion must be exercised to ensure that when enhanced
damages are awarded, they serve as a “penalty for an infringer’s increased culpability,” not as compensation for weakness in
the calculation of compensatory damages.34 Willful infringement has occupied much of the courts’ attention in patent
litigation for the last seventeen years.35
No one would dispute that deliberate infringement is a social ill. It interferes with the rights of the patent holder, and its
rectification consumes judicial resources. But one must also examine the costs of having a damages-augmentation remedy
based on the state of mind of a civil wrongdoer. While the remedy is supposed to have a deterrent effect, it is difficult to
determine if it actually does. Potential *287 infringers with adequate funds know how to get around the problem; there are so
many subjective elements in patent law that often it is not difficult to obtain an opinion of counsel that the party’s actions are
lawful. Frequently, this is because the patent at issue is opined as invalid, unenforceable, or not infringed. Thus, less
experienced potential infringers, or those with fewer resources to spend on counsel opinions, are disadvantaged by the law on
willfulness. Large numbers of both types of potential infringers, whether they obtain opinions of counsel or not, will have to
litigate this question.
Even if the case is bifurcated to try the “merits” issues of validity, enforceability, and infringement first, and willfulness is
tried later in the event the plaintiff prevails on the merits, discovery on the willfulness issue is typically not stayed, and the
second phase of the trial often promptly follows the first phase. Therefore, the parties must spend substantial resources to
develop proofs and arguments on the willfulness issue in nearly all cases.
On the flip side of the coin, the role of willful infringement in the U.S. patent law system appears to contribute some benefits.
Willfulness functions as a device for “upping the ante,” thus encouraging accused infringers to regard patents more seriously,
as well as leading to better-prepared defenses. The burden of proof for establishing willfulness is high,36 and the repercussions
of a finding of willful infringement are not overly horrific, especially when compared to the criminal sanctions available in
many other countries against infringers. Even faced with a finding of willful infringement, a court has no obligation to
increase the damages at all.37
Looking at the patent law systems of our sample countries, i.e., Germany, Japan, Nigeria, Great Britain, and Chile, none of
them provides for damages to be enhanced for any reason. Thus, the issue of willfulness does not arise in the context of
enhanced damages in those countries. However, some of the countries do differentiate among remedies available for patent
infringement based on the perceived culpability of the defendant, and some criminally sanction patent infringement. For
example, Germany provides “compensation” for a patent holder in a case of infringement,38 but also specifies that if “the
infringer is charged with only slight negligence,” the court may fix damages at a lower figure based on the *288 infringer’s
profits.39 Germany thus has a mental-state norm built into patent damages. Instead of increasing the award due to bad
conduct, Germany’s patent law system decreases the award below the actual damages suffered if the infringer is only slightly
negligent.
In Japan, an infringer is liable for actual damages by way of indemnification for infringement.40 If the infringer has earned a
profit, that amount can be deemed to be the actual damages suffered by the patentee.41 If the patentee is dissatisfied with that
amount, the patentee may alternatively seek either a customary royalty42 or actual damages. In the latter case, the court may

take into account the absence of willfulness or gross negligence by the alleged infringer and lower the award accordingly.43
Thus Japan, like Germany, has a form of the willfulness concept, but it is framed such that its absence alleviates liability.
Both Germany and Japan have criminal sanctions in addition to civil penalties for patent infringement,44 which is a sanction
the U.S. does not use. It is unclear whether scienter is required under these criminal sanctions. One may argue that by
criminalizing patent infringement, Germany and Japan have injected moral conduct norms into their intellectual property law
systems even more so than the U.S. However, one may respond that criminal sanctions are left to the enforcement decisions
of prosecutors, who are often disinterested civil servants who may enforce these sanctions sparingly.
Nigeria’s patent law system provides damages, injunction, and other remedies for patent infringement45 but does not further
elaborate on these remedies. In Chile, the remedies for patent infringement are tersely stated as “right of action for damages,”
and include criminal fines.46
*289 The U.K. patent law system provides for damages or disgorgement of the defendant’s profits from the infringement as
alternative remedies.47 However, innocence operates to lessen liability when the infringer had no “reasonable ground for
supposing that the patent existed.”48 Thus, the U.K. patent law system is similar to the patent law system of Germany and
Japan in this regard.
The U.S. thus stands alone in the analysis group as having a punitive damages option in patent cases, and for exercising that
option based on the perceived reprehensibility of the defendant’s conduct for not showing proper respect for the patentee’s
rights. There are arguments for and against keeping the law that way.
B. Conception and Diligence in Making an Invention
Next, the mental-emotional aspects of how inventors prove dates of invention in the U.S. are examined. As noted above,
many of the novelty-defeating and patent right-defeating events listed in section 102 are keyed to the filing date of the patent
application, not the date of invention.49 These instances have led to a debate over whether the U.S. should convert to a totally
filing-based system. Thus, the inquiry here is, assuming that the U.S. keeps the invention date as one of the criteria for
patentability in priority disputes, what exactly should the term “invention date” mean?
Patent law has long taught that the act of invention involves two parts, one mental and one physical: conception and
reduction to practice, respectively. When two people clash by wanting to claim the same invention, “priority” is generally
awarded according to a set of well-understood rules. Although the rules can be articulated in different but equally correct
ways, courts tend to focus on the date of conception.50 Conception is defined as the formation in the mind of the inventor of a
definite and permanent idea of the complete and operative invention, as it will be *290 applied in practice.51 Diligence means
showing a fairly continuous course of conduct toward building and testing an embodiment of the claimed invention.52
If the U.S. patent law system is going to decide priority based on the “invention date,” even though this approach is out of
step with the rest of the world, does it make sense to define the invention date in terms of what someone thought and when?
Is it reasonable to investigate what level of diligence the inventor applied toward reducing the invention to practice?
Investigations into these issues are largely why interferences cost so much and take so long. Perhaps a simpler and better
solution would be to determine that reduction to practice, i.e., building and adequate testing, constitutes the actual date of
invention.53
The U.S. may cling to the mental activities associated with “invention,” despite their vagueness and the expense of
developing them in contested cases, primarily for cultural reasons. U.S. culture tends to glorify inventors as people who use
their wits to make their fortunes in the world. Under this ethic, a good patent system is one that rewards cleverness
(conception) and initiative (diligence). But do we really need these features in a modern commercial statute like Title 35?
These features are cumbersome in litigation and also seem unnecessary to support the rationale of the patent system, which is
to encourage innovation by granting exclusivity. In a priority contest, two independent inventors or inventor groups have
already made the innovation; the system has worked in that the innovation has been made. All that remains is to decide which
entity should get the exclusive right to the invention. If the U.S. patent law system does not want to judge that priority by first
to file, then it should use a simple reduction to practice standard to resolve the issue.
All countries other than the U.S. avoid the invention date quagmire entirely. They allow corporate application filings where

the naming of inventors is optional and does not affect validity.54 They also simplify the question of priority between two
competing applicants by awarding priority to the applicant who filed first. This *291 approach is a straightforward concept
that does not involve value judgments about which inventor was the first to think of the invention or about the inventor’s
work ethic in achieving reduction to practice.
C. “Abandoned, Suppressed, or Concealed”
Section 102(g) of the patent statute states that an inventor, even though first to invent according to the mentality-driven
standards discussed above, will nevertheless lose a priority contest if the inventor abandoned, suppressed or concealed the
invention.55 All three of these actions are normally characterized by long periods of unexplained delay by the inventor in
bringing the invention to public light.56 This limitation on an inventor’s rights appears to be driven by a perceived need in the
patent system to tweak the relative merits of two patent applicants still further, by causing a forfeiture of the priority race for
the inventor who, for whatever reason, elected to keep the invention secret for a long period of time.
The value of this provision is difficult to assess. If the U.S. is going to retain its first-inventor provision, the forfeiture of the
invention date for abandonment, etc., makes sense. Otherwise we would be, for no good reason, merely disentitling the later
inventor who brings information on the invention to public light. However, eliminating invention date entirely from the
patent system would be even better, for the reasons discussed earlier.
D. Inequitable Conduct by Intent to Mislead
If inequitable conduct was used while procuring a patent, the patent is incurably unenforceable.57 In its most common form,
inequitable conduct is established by clear and convincing evidence that (1) known information material to the PTO
prosecution proceedings was withheld from the PTO; and (2) such withholding occurred with the intent to mislead the
examiner.58 Thus, a patent with valid claims may nonetheless be destroyed because of the manner in which that patent was
*292 prosecuted. The inequitable conduct defense is asserted frequently in modern American patent litigation.
Commentators in the U.S. have debated the question of whether such a morally driven defense should be in a modern
technology-oriented patent statute.59 At the moment, the defense appears to be here to stay. Despite criticism of its overuse
and its tendency to de-civilize patent litigation, the American culture cannot abide the idea of bad-faith procurement, even
when the result is a patent to which the applicant is fully entitled by substantive law. The most cogent practical argument for
retaining the defense is that unless a severe penalty exists for withholding information, practitioners and their clients will not
be motivated to help the PTO in its job of examining applications thoroughly and allowing only valid claims. Instead, they
will lead the PTO to issue erroneous patent grants by, for example, not citing the prior art to examiners that is realistically
only known to the applicants.60 There is some truth in these views. No one wants rules of law that will encourage fraud on
government officials or contribute to a lower quality of issued patents. The real issue, however, is whether the remedy is
worse than the illness.
Fraud on a government agency is illegal everywhere. Yet, to date, no other country has adopted a private remedy for
deceiving the patent-issuing authorities, with the exception of a German statutory provision whereby the Patent Office can
request an applicant to disclose the state of the art truthfully as the applicant knows it.61 The reason that other countries have
not adopted the inequitable conduct defense is that it is generally thought that a holding of patent invalidity is a sufficient
remedy on the private front, especially in countries where the loser also pays the attorney’s fees of the winner. Under U.S.
patent law, it can be said that the inequitable conduct defense truly applies only where the patent is valid but was improperly
procured. The number of these instances is bound to be small and does not seem to justify putting every patentee through the
cost and jeopardy of a trial on inequitable conduct.
*293 E. The Concept of “Error” in Reissue Practice
Probably nowhere in the U.S. patent law system have the courts gone more astray from policy-based thinking than in their
mentally-based interpretation of the word “error” in the reissue statute.62 Reissues are granted to change the scope of the
claims in a patent.63 If a patentee wants to obtain broader claims, the application must be filed within two years from the
original grant date of the patent.64 Patentees often find that their claims are too narrow to be commercially effective as an
exclusionary grant because the claims contain limitations that are not needed to distinguish the invention from the prior art,

and competitor products are found lacking these very features, and hence are not infringing. Conversely, patentees may find
that their claims are inadvertently too broad to be free of the prior art and hence are invalid, but that the claims can be
narrowed to overcome the problem of invalidity and still cover a competitor’s product. Under either of these situations,
patentees may seek to ameliorate the situation by reissue.65
The current statutory requirements for reissue were originally adopted in 1952. The original purpose of the reissue
proceedings was thought to be broadly remedial, i.e., if a patentee is substantively entitled to claims of a certain scope that
the patentee did not obtain during prosecution, then the patentee should be allowed to get them after grant, subject to the
two-year time limit on applying for broadening reissues.66
*294 Until recent times, courts had been disinclined to distinguish the various types of actions of patentees that might fairly
be labeled as “error,” for example, (1) oversights, where an issue was not contemplated; (2) mistakes in projecting legal
effects, where the legal result of a given action was not understood; and (3) mistakes of judgment, where an action was done
deliberately and with correct knowledge of its legal effect, but where the impact of later circumstances indicate that the
judgment was “the wrong call.” It is fair to say that mistake number (3) predominates in both number and severity.
By 1986, the Federal Circuit seemed to display a less tolerant attitude toward reissue error. The court re-conceptualized
reissue error to include only oversights, i.e., issues that were not considered during the original prosecution, but not errors of
misperception of the effect, or errors of judgment. The leading case on this new approach is In re Weiler,67 a panel decision
authored by Chief Judge Markey. In Weiler, the court stated that reissue “was not enacted as a panacea for all patent
prosecution problems,”68 and refused to allow the patentee to correct a failure to file divisional applications during the
original prosecution.69 The Federal Circuit affirmed the PTO Board of Appeals decision, which labeled the failure to file
“deliberate” and equated the deliberate failure to a lack of error.70 There was, however, no evidence in the record that the
applicant or his attorneys ever considered filing the necessary divisional applications, although it was common practice
among patent prosecution attorneys to do so.71 Thus, the court imputed to the applicant a thought, interpreted the applicant’s
actions to be deliberate, and concluded that deliberate actions cannot be error in the context of a reissue proceeding.72
An entire body of law called the “rule against recapture” has grown up along lines similar to that seen in the Weiler decision.
According to this rule, if an applicant or the applicant’s lawyers amend or cancel a claim of a given scope in a patent
application during patent prosecution, they must have decided that they did not want *295 a claim of that scope. Therefore,
any attempt by reissue to add a claim of the same or larger scope will be disallowed due to the absence of error during the
original prosecution.73 Error has thus come to mean mental activity that fails to carry out what the thinker has decided to do,
due to forgetfulness or the like. Alternatively, the thinker fails to address the question at all. Error does not embrace the more
problematic kinds of mistakes, where the decision previously made is later regretted. One must question what was so
appalling to the courts about a patentee later changing its mind on a decided matter, especially in light of the intervening
rights Congress has provided to protect third parties that may be injured by the change in claim scope.
U.S. reissue law, in its narrow concept of “error,” places a premium on ignorance. If an inventor and his lawyers thought
about claims of a given scope and decided not to pursue them, they can have no relief by reissue. But another inventor and
his lawyers, not being perceptive enough to have thought about the subject at all the first time around, are blessed. They
conclude they have made an “error” and can seek reissue to correct it.
Other countries afford patentees varying levels of opportunity to amend their patents after grant. However, none of the other
countries allow the scope of the claims to be enlarged after the patent is granted, as can be done in the U.S. via a reissue
patent, within the first two years from the original grant.74 The countries instead provide for rewriting the claims to narrow
their scope, a procedure a patentee would only undertake if the patentee is convinced, by court judgment or otherwise, that
the existing claims are invalid because they are too broad. No instance has been found in any other country’s laws where
entitlement to change the claims after grant is dependent upon the mental state of the patentee during prosecution. In fact, no
reasons are necessary to amend the scope of the claims.
*296 VII. Conclusion
There are many more mental and emotional states embedded in American patent law that should be discussed when time and
space permit. One such example is the requirement that an adequate disclosure of the invention in a patent application must
set forth a description of the “best mode contemplated by the inventor of carrying out his invention.”75 The test is entirely

subjective because it is based on the inventor’s state of mind regarding the best mode as of the filing date. The purpose of the
best mode requirement is salutary: the inventor must tell the public the best way to configure the claimed subject matter.
Otherwise, the inventor will be tempted to hold back commercially valuable details about the invention. However, the best
mode requirement also has the downside of bringing on more discovery efforts by a potential infringer to determine if the
patentee left out something that, however minor objectively, was subjectively preferred by the inventor.76 One wonders
whether such a provision contributes enough to justify the burdens it creates. No other country has the best mode
requirement. Mental states not addressed by this essay also include the knowledge elements necessary for liability for
inducing infringement77 and the types of delay that create the problem of laches in patent cases.78
In all of these instances, thought should be given to whether, by insisting on conduct norms in the form of mental states
embedded in patent law, the U.S. patent law system is encumbered more than it needs to be and disproportionately so to any
value achieved. For example, while withholding material information from a government agency may be reprehensible, the
continued presence of inequitable conduct as an affirmative defense in patent litigation tends to weigh down the majority of
patent cases with expensive and time-consuming hunts for such withholdings, followed by large volumes of evidence critical
or exonerative of the applicant and the applicant’s attorneys. Perhaps a better system would leave these reprehensible
situations to criminal or professional grievance systems, thus streamlining patent litigation to where it has some chance of
being affordable.
*297 Some mental states, such as the meaning of “error” in reissue law, should simply be eliminated by statute. What is the
point of focusing so much time and effort on the question of whether an applicant thought about a given claim scope during
prosecution, versus an applicant who overlooked it? As for invention date, the prolonged debate in the U.S. of whether to
abolish litigation over the subject of priority of invention by substituting the first-to-file system for the first-to-invent system
seems destined to go on forever. Indeed, one despairs of ever seeing any progress on that front. One solution to simplifying
the nature of determining priority would be to reward the first inventor who reduces the invention to practice.
It is time to look anew at the U.S. patent law system in the context of twenty-first century commercial realities. The patent
system must decide whether the mental states currently present in the patent laws are helpful for a system intended to foster
today’s technology, or whether in truth these mental states just make patent litigation more complicated and expensive.
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